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 P-R-O-C-E-E-D-I-N-G-S 

 10:01 a.m. 

  CHAIRPERSON GRIFFIS:  Good morning, ladies 

and gentlemen and let me call to order the Public 

Meeting of the 7th of October, 2003.  This is the 

District of Columbia's Board of Zoning Adjustment. 

  My name is Geoff Griffis, Chairperson.  

With me today is the Vice Chairman, Mr. Etherly, and 

also Ms. Ruthanne Miller, sitting to my left. 

  Representing the National Capital Planning 

Commission, with us is Mr. Zaidain.  And representing 

the Zoning Commission on several of this morning's 

numerous cases is Mr. Parsons. 

  We do have several Zoning Commissioners 

that are coming in and we have tried to balance our 

schedule so that they can make it here as part of our 

deliberation and decision making. 

  I say this to let people know that we are 

asking great patience with everybody.  We have a very 

full schedule for this morning and we may have to take 

several breaks as we wait for Commissioners coming in, 

to call the further cases. 

  But with that, let's go to the first case 

that we are juggling this morning.  I am moving the 

first case that is on our agenda, which is the 
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Woodland-Normanstone Neighborhood Association and BZA 

Appeal Application 15136, to later in the morning.  We 

will take that up possibly last in the morning. 

  With that, I think we can call the next 

case on the Agenda. 

  MR. MOY:  Yes.  Good morning, Mr. Chairman 

and members of the Board.  The first remand case for 

the morning is a remand from the District of Columbia 

Court of Appeals. 

  This is the Appeal Application Number 

15708 NBC.  Application Number 15708 of the National 

Broadcasting Corporation, pursuant to 11 DCMR 3108.1 

for a special exception under Section 211, to modify a 

condition of the Board's previous Order Number 13554 

to continue to operate a commercial broadcasting tower 

in an R-1B District at premises 4001 Nebraska Avenue, 

N.W., which is in Square 1722, Lot 1. 

  The past hearing dates on this case, 

before going to the Court of Appeals, was September 

23rd, 1992, and December 16, 1992.   

  And the decision dates were recorded as 

January 6, 1993, and February 3rd, 1993.  And I think 

I'll end with that briefing, Mr. Chairman. 

  CHAIRPERSON GRIFFIS:  Thank you very much, 

Mr. Moy, and a very good morning to you, Mr. Moy, and 
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also Ms. Bailey from the Office of Zoning.  And, as I 

introduce them, I do want to take just a brief moment 

to talk about these remand cases, of which there has 

been great attention. 

  And the most important attention has been 

through the Office of Zoning, in gathering all this 

data which was scattered for numerous reasons and of 

no fault for the Office of Zoning. 

  But they have done an expeditious job in 

the past several weeks, on their own accord, in terms 

of bringing these before us. 

  And also under the direction of this 

Board, that we had notice for some time, these on our 

schedule and we now have that before us. 

  And, as I say, we will get to the second 

during this day.  Let me open it up to Board Member 

deliberation on this. 

  First of all, I would ask that each Board 

Member specify that they have, in fact, read the 

record and the entire record on this.  Or, if not, we 

need to know that at this point. 

  I must say that I've let my gym membership 

lapse because the workout that I get carrying the 

files of the appeals to and from. 

  They are no less than about 12 inches each 
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and paper weighs quite a bit.  So, I'm feeling pretty 

fit and trim.  But Mr. Etherly, if you wouldn't mind. 

  MR. ETHERLY:  Thank you, Mr. Chair, I'll 

echo that sentiment.  I have read the record, and that 

is inclusive, of course, of the Public Hearing 

transcripts and the administrative record, and would 

be prepared to move forward with a decision on this 

case today. 

  MS. MILLER:  I also have read the record 

and am prepared to move forward. 

  CHAIRPERSON GRIFFIS:  Thank you.   

  MR. ZAIDAIN:  I read the record as well, 

Mr. Chair. 

  CHAIRPERSON GRIFFIS:  Good, thank you.  

Mr. Parsons. 

  MR. PARSONS:  I've the read the record and 

also have the advantage of participating in this case. 

 Not as a Zoning Commissioner, but on behalf of the 

Park Service.  So, I'm very familiar with this. 

  CHAIRPERSON GRIFFIS:  Good, very well.  

Let's move directly into this.  Clearly what we have 

is a remand for this Board.   

  There is some peculiar history with this. 

 I don't know if we need to get all into that.  It is 

part of the record, and it's clearly understandable. 
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  Now, being the fact that the entire Board 

has read the entire record, we are able to deliberate 

on this.  And I think before us we have several of 

the, well, several courses of action. 

  I would propose that we entertain 

deliberation on reaffirming the past order that was 

remanded back to us.  And I would ask for people to 

speak to that, either in support or in opposition. 

  MR. PARSONS:  Mr. Chairman. 

  CHAIRPERSON GRIFFIS:  Yes. 

  MR. PARSONS:  I would certainly support 

our reaffirmation of this order.  I had a couple of 

points that, technical matters that, in the order 

there is a Condition Number 2, that in checking with 

my colleagues in the Park Service, I find has not been 

complied with. 

  We're now nine years into this order and 

it provides for the donation of a scenic easement to 

the National Park Service, and we have nothing in our 

records that would indicate any contact or compliance 

with that condition. 

  Secondly, it's apparent that this case 

will be before us again, within the next 12 months.  

And, in that this whole case was based on a master 

plan, I would presume that what we would need to do, 
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and not make part of this order, I'm just suggesting, 

that that master plan would have to be revisited. 

  Because most of the proposals in that 

master plan were never built.  So we might want to 

look at that when it comes around again. 

  But I see no reason not to proceed with 

the reaffirmation. 

  CHAIRPERSON GRIFFIS:  Okay.  And so your 

comments, as I understand them, are actually 

directions for the new application that might be 

coming before us. 

  MR. PARSONS:  Yes, I would hope there 

would be an easement in place, with the Park Service, 

before they come back. 

  CHAIRPERSON GRIFFIS:  Very good.  But, 

based on the, I guess, based on the participation in 

the original case and also on the review of the entire 

record now, just to refresh your memory, I'm sure. 

  But you did find that the original case as 

before us, findings and facts and conclusions did 

demonstrate a component of which we also could affirm. 

  MR. PARSONS:  Yes.  I mean the controversy 

was that they were supposed to remove an antenna when 

they erected this one. 

  CHAIRPERSON GRIFFIS:  Right. 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 9

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

  MR. PARSONS:  I think they proved that the 

impact of the two antennas was less than the one that 

was in the master plan, due to its height and bulk. 

  And that's why the Board went the way they 

did and I think justifiably so. 

  CHAIRPERSON GRIFFIS:  Okay, good.  So, Mr. 

Parsons confirms, for this Board, his comments that 

there was, in the original case, compliance with 

Section 211, and also 3108, and therefore we can, as 

he had put it, stand by the previous order. 

  Others?  Any other comments?  Very well.  

And I suppose the other piece of some of the 

information that I saw, perhaps this is more on a 

humorous note. 

  It would be the testimony of what color 

the antennas were.  As I noted, that that was in fact 

one of the issues that came up in the original case. 

  Actually, not having any idea what they 

are, at present, it might be interesting to find out. 

 That being said, then, I think the other notion and 

the fact for this Board is that we wouldn't do 

anything, and let this sit again for another year and 

wait for a new application to come in and take it up 

at that time. 

  I think that isn't, in fact, a responsible 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 10

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

course to go. I think this Board has taken very 

seriously that which has happened in the past and has 

tried to work to remedy any things that may have not 

been conclusively decided. 

  And also, I might say, not make new 

mistakes.  But, that being said, any other issues 

before this Board for deliberation on this case? 

  (No response.) 

  CHAIRPERSON GRIFFIS:  Very well.  Then is 

there a motion?  I think that could be, I would 

propose a motion in the case of Application 15708, 

which is the remand from the District of Columbia's 

Court of Appeals, that this BZA adopt the previous 

decision and order as it was set forth in the record. 

  MR. BERGSTEIN:  The motion should probably 

also include it to send the order out for exceptions. 

  CHAIRPERSON GRIFFIS:  Indeed.  That's how 

we do a second step.  But, very well, I would take 

that into the original motion. 

  MR. PARSONS:  Second. 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. 

Parsons on the second.  Any further deliberation on 

the motion and sending our for exceptions? 

  (No response.) 

  CHAIRPERSON GRIFFIS:  If there is not, I 
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would ask for all in favor signify by saying aye. 

  (Chorus of ayes.) 

  CHAIRPERSON GRIFFIS:  And opposed? 

  (No response.) 

  MR. MOY:  Staff would record the vote to 

have the order sent out for exceptions at five, zero 

and zero on the motion of the Chairman, seconded by 

Mr. Parsons. 

  In favor of the motion, Mr. Etherly, the 

Vice-Chair, Ms. Miller and Mr. Zaidain. 

  MR. BERGSTEIN:  Does the Chair wish to set 

the guidance for the time period for exceptions, 

keeping in mind that the relevant parties may not have 

all the materials that they may need to refresh their 

own recollection as to how to respond to the order? 

  CHAIRPERSON GRIFFIS:  That was absolutely 

my attention to set that time.  In terms of gathering 

all the information that would be needed in order to 

do that, Mr. Bergstein, do you have an idea of what 

kind of time that acquires? 

  MR. BERGSTEIN:  Well, information is here. 

 The record is complete.  And so if the parties 

needed, could not, do not have their own copy of the 

relevant materials, they could come to the Office of 

Zoning and review them here. 
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  CHAIRPERSON GRIFFIS:  Typically, we've 

given, I think, three weeks.  Is that correct? 

  MR. BERGSTEIN:  For the last few 

exceptions, I'm familiar with, two to three weeks is 

about right. 

  CHAIRPERSON GRIFFIS:  Okay, do you see any 

difficulty in doing that in this case? 

  MR. BERGSTEIN:  This is a very unique 

circumstance.  You might want to consider an extra 

week, but that's -- 

  CHAIRPERSON GRIFFIS:  Okay.  So, four 

weeks from the date of which we would set out the 

draft order, is that correct? 

  MR. BERGSTEIN:  Yes. 

  CHAIRPERSON GRIFFIS:  Very well.  And do 

we have an anticipated when that might go out? 

  MR. BERGSTEIN:  It should go out fairly 

shortly.  We just need to adapt the order, we only 

have the order in text version.  So, it should come 

out fairly quickly out of our office. 

  CHAIRPERSON GRIFFIS:  Excellent.  And is 

it problematic to set the exact date then when 

submissions are due once that order is sent out?  As I 

can't pick a date specific at this point. 

  MR. BERGSTEIN:  I'm sorry, I see what 
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you're suggesting.  In other words, if you want to 

envision that we would have the order out -- I'd have 

to ask BZA staff, assuming we got you the order at the 

end of the week. 

  CHAIRPERSON GRIFFIS:  Okay, so we'll say 

the four weeks from Monday. 

  MR. MOY:  On our schedule, that would made 

that November the 11th, that's a Tuesday. 

  CHAIRPERSON GRIFFIS:  November 11th, very 

well.  It will give me plenty of time to still enjoy -

- 

  MR. BERGSTEIN:  Is that a holiday, 

November 11th, Veteran's Day?  Or is that not observed 

that day? 

  CHAIRPERSON GRIFFIS:  Let's do it the 

12th.  I like even numbers anyway. 

  MR. MOY:  Okay, then the 12th it is.  That 

makes it a Wednesday, the 12th, November 12th. 

  CHAIRPERSON GRIFFIS:  Good, okay.  

Anything else to do on that case, then? 

  MS. BAILEY:  Mr. Chairman -- 

  CHAIRPERSON GRIFFIS:  Yes. 

  MS. BAILEY:  -- just so that I can be 

clear, could you please go over those dates again with 

me?  When the order, when the draft order will be sent 
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out?  When the submissions are due?  The specific 

dates? 

  CHAIRPERSON GRIFFIS:  I think what we're 

just going to do is set when submissions are due, and 

that is November 12th, and we would anticipate that 

within the week, the order would go out. 

  MS. BAILEY:  Thank you, sir. 

  CHAIRPERSON GRIFFIS:  Anything further?   

  MR. MOY:  No, sir. 

  CHAIRPERSON GRIFFIS:  All set?  Good.  

Please call the next case. 

  MR. MOY:  The next case is Application 

Number 17035 of Howard University Hospital pursuant to 

11 DCMR 3103.2, for a variance from the lot area 

requirements under Subsection 401.3, to allow the 

conversion of a vacant building, formerly a clinic, to 

an 11-unit apartment house in the R-4 District at 

premises 915 Rhode Island Avenue, N.W., in Square 364, 

Lot 839. 

  On September 9th, 2003, the Board cited 

reasons to continue the application.  And for its 

decision, the Board had requested that the Applicant 

provide specific information for its September 9th, 

2003 meeting. 

  Instead, the Applicant submitted a letter 
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on August 22nd, 2003, explaining that Howard 

University would contact the BZA.  And that Exhibit 

Number was, or is Exhibit 44. 

  On October 3rd, the Applicant submitted 

its information requested by the Board and that's in 

your case folders.  And that completes the staff's 

briefing. 

  CHAIRPERSON GRIFFIS:  Thank you very much, 

Mr. Moy.  Board members, if you could recall this is, 

as all our cases our, this is an interesting case. 

  We have an existing structure that is 

looking to be and requested to be in this application, 

converted into an 11-unit apartment house.  It was 

formerly a medical office or clinic building. 

  One of the particular sticklers that this 

did get continued for and the submission was being 

looked for, is the documentation that this would 

establish that this was a structure in existence prior 

to May the 12th, 1958. 

  And why is that important?  It's important 

under Section 330.5, that allows, as a matter of 

right, a conversion in an R-4 Zone to an apartment 

building. 

  Of course that is as limited by the other 

sections that go to the lot size per unit.  However, 
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it was clearly required to establish that this was in 

existence prior to the May 12th, 1958, otherwise this 

would in fact be a use variance. 

  Which, as you all well know, is a 

different threshold of the test.  We will need to 

address that.  The second issue was the fact that, and 

I believe the record indicated this, but be that as it 

may, there is a triangle portion at the rear of the 

property, a small piece that, in fact, was not part of 

the lot and ownership of this building. 

  The critical point of that, of course, 

goes to the lot size then.  And then also it goes to 

the three parking spaces of which would not be able to 

be looked at and viewed as part of this variance 

application. 

  In that the triangle space cuts across 

those and clearly would make them nonconforming to the 

size of parking required in the zoning regulations. 

  That being said, I think we need to 

address those before we start and then move on to the 

full case presentation and deliberation on the test of 

the variance. 

  I would begin by refreshing, although it's 

not needed, the Board's memory in terms of the 

submission that was found as to the date of existence. 
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  I think the Applicant went to great 

lengths and correct lengths in researching the history 

of this building, in order to establish when in fact 

it was first in existence. 

  The submission that we have in the record 

is a Certificate of Occupancy that was pulled, if my 

memory serves, not rifling through my entire files on 

this immediately, well, I will anyway. 

  There's a Certificate of Occupancy that is 

from June, 1959.  Clearly, June, 1959 is after May 

12th, 1958, and one needs to go, as established by the 

Board and our interpretation and I think a very 

logical one. 

  In order to establish the milestone of 

when a building is in existence we relied on the fact 

that when a building permit would have been submitted 

and approved, therefore a viable permit. 

  That would put into existence a structure. 

 Outside of that, I think it's difficult to try and 

set a milestone of when it is.  You know, is it the 

ribbon cutting? 

  Is it when the front door gets painted?  

Is it a Certificate of Occupancy?  It seemed to float 

all to easily and I think it's very definitive in 

terms of establishing the permit, when a permit is 
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issued that brings a building into an existence. 

  So, we have a date of a Certificate of 

Occupancy of June 22, 1959.  That, of course, is the 

last piece before people occupy a building.  IT is 

clearly after an original permit would be pulled on 

the construction. 

  Noting in 1959, we may not well know what 

the construction timing and how long things would 

take.  However, I think we can rely somewhat on our 

knowledge of current development procedures in a 

building of this size and in this location. 

  Is it inconceivable that it would have 

taken 12 months for the original permit to be issued 

and a Certificate of Occupancy to also then be issued. 

  I am of the opinion, in this specific 

case, as no other documentation has been presented, 

that we can rely on, that in fact it does make some 

common sense to think that a building permit would 

have been pulled on or before May 12th, 1958. 

  Which would then set it into the 

chronology that would be appropriate and not outside 

common sense realm that a Certificate of Occupancy 

then would be granted by June 22, 1959. 

  If inspections and approvals and all run 

the same way as they do now, it could be a matter of 
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several months before a Certificate of Occupancy was 

actually issued.  That would then bring us into a six 

to eight month, maybe a nine month construction 

schedule. 

  It doesn't seem outside of the realm.  So 

in my deliberation on this and the information 

presented to us, and I would note that we sent the 

Applicant out with specific directions on who to 

contact and what type of contacts, in order to develop 

the history of this building. 

  And they did fulfill that.  And I do 

believe that there may be a file somewhere, but it 

certainly isn't cataloged correctly.  So it was not 

found. 

  But, that being said, I find that there is 

enough evidence to allow me to agree that this was a 

building in existence in May, 1958.  

  Going to the second issue of the small lot 

piece.  We have had submitted into us a lease.  Now, 

I'm going to make a digressive note here, in the cover 

letter that was submitted to us, it does say attached 

is a notarized copy of a fully executed lease 

agreement between Howard University and DACD for the 

use of Lot 838, located at the rear of 915 Rhode 

Island Avenue. 
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  The copies I've been provided are neither 

notarized or signed.  I think that the lease agreement 

is clearly there and it is understood. 

  I have one concern.  It is a month-to-

month lease.  And putting that all together, I look at 

the fact of if this was a larger piece of property 

that we were talking about being leased by Howard 

University in order for them to put the parking spaces 

where they have proportioned it. 

  If it was a developable site, I would have 

great concern.  As this is a very odd shape, I don't 

think this is a conforming lot size in any zoning 

district in the city. 

  I don't believe that this actually has the 

potential of being removed from this property or the 

lease expiring because I can't predict any other 

viable use that anyone would have for this. 

  In fact, having this lease in place is 

probably the best use in terms of renting it to the 

Applicant for their utilization and the parking. 

  And therefore, I am comfortable in 

continuing with the deliberation on this case and the 

test of the variance. 

  Going to the variance test, of course, 

this is a building that's been established as 
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existing, it's vacant.  There is quite a bit of 

uniqueness with this in terms of the R-4, what is 

allowable. 

  The case presentation report, I think, is 

very full in terms of the uniqueness.  The entire 

square, the use in the square itself that this 

property sits. 

  The reduction of the intensity of use, 

that is from the medical clinic.  Basically, the 

commercial use.  Also for highlighting some of the 

uniqueness, and actually it went to some of the 

practically difficulty. 

  Is that the 1966 rezoning of this area 

into an R-4.  But we have the existing building that 

is of essentially the scale on the mass of the 

residential rows. 

  Obviously it's not a row house, but it 

does not overwhelm the height in any way, and it 

certainly doesn't overwhelm the massing on that 

corner.  

  It certainly isn't as nice, design-wise, 

as the row house either, but that isn't our concern.  

The point being how does one convert it to a more 

amenable use to the R-4. 

  And I think that that uniqueness and the 
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practical difficulty for that conversion are set.  As 

indicated in the application, in converting this into 

a matter of right, the application came in with a full 

lot. 

  Of course, that included the DACD portion 

and even if we subtract that, we're looking at a 

matter of right conversion into four or five units. 

  I know the application said five units, 

but if we subtracted out additional square footage, it 

may be four.  They were upwards of, you know, 1,700 to 

2,500 square foot apartments and it didn't seem 

rational in terms of the expenditures to convert this 

to residential and bring it up to code and modernize. 

  And also didn't seem to be realistic in 

terms of the size of units that were being proposed.  

And I see some great practical difficulty even if you 

went to utilizing the building in any realm of these 

units based on the existing structure size, and that 

which would be allowable based on its lot. 

  Let me leave it at that for now, and let 

others participate in this, if they're so inclined.  

Ms. Miller, oh, I'm sorry, Mr. Parsons. 

  MR. PARSONS:  Well, Mr. Chairman, I just 

want to congratulate you on an excellent summary of 

this case.       
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  CHAIRPERSON GRIFFIS:  Thank you. 

  MR. PARSONS:  Which I completely concur in 

and if you're prepared, I would move that we approve 

the application. 

  CHAIRPERSON GRIFFIS:  Oh, thank you very 

much.  Is there a second? 

  MS. MILLER:  Second. 

  CHAIRPERSON GRIFFIS:  Thank you, Ms. 

Miller.  Mr. Parsons, did you want to speak further to 

the motion?  Ms. Miller? 

  MS. MILLER:  I would just like to speak a 

little further to the motion.  I think that there was 

substantial evidence in the record to show that this 

property meets the test for the variance. 

  And I note that OP supports the variance. 

 There's clearly uniqueness in the structural 

configuration.  It was originally a medical building 

and to reconfigure it into a row house, which they 

would have been able to do as a matter or right, would 

require too great structural changes at too great a 

cost. 

  There was a good Exhibit 31 that supported 

the fact that it's not economically feasible to 

convert to an apartment building.  It would have had 

to have five apartments, as a matter of right, and the 
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rents would have been too high for the area and too 

high for the nurses for whom these apartments are for. 

  Granting a variance will do no harm to the 

public greater zone plan.  I would note there was some 

concern that this building might used for a dormitory, 

and the Applicant made a legal commitment to use it as 

an apartment building for nurses and it would not be 

converted to dormitories. 

  It serves the public purpose of attracting 

nurses.  We have a shortage of nurses. It serves the 

public purpose of building housing near Metro and it's 

in scale and harmony with existing structures around 

it. 

  I would note that ANC also supported this 

Application.  They didn't meet the criteria for great 

weight, but their support is noted.  And it also came 

from the record that there would be less traffic than 

the previous use. 

  So, for those, oh, the other thing is 

this.  There's also, they provided more parking than 

is required.  They provide five spaces, and four were 

required by the regs. 

  And there also seems to be ample street 

parking.  So, for all those reasons, I would support 

granting the variance here. 
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  CHAIRPERSON GRIFFIS:  Excellent, thank you 

very much.  And as noted in the record in the public 

hearing, Mr. *______ of course came in in opposition 

and then we did have the recent submission from the 

ANC, obviously, as you've indicated. 

  So, that being said, anything else?  If 

there's nothing else on that, then they'd I ask for 

all those in favor of the motion signify by saying 

aye. 

  (Chorus of ayes.) 

  CHAIRPERSON GRIFFIS:  And opposed? 

  (No response.) 

  MR. MOY:  Staff would record the Board 

vote as five, zero, zero on the motion of Mr. John 

Parsons, to approve the application, seconded by Ms. 

Miller.  Also in favor of the motion to approve, the 

Chairman, the Vice-Chairman and Mr. Zaidain. 

  MS. BAILEY:  Mr. Chairman, would that be a 

summary or court order? 

  CHAIRPERSON GRIFFIS:  Yeah, I'll correct 

the vote first, and then address that.  Mr. Zaidain 

wasn't on this case.  Did you indicate that? 

  MR. MOY:  Yes, I did.  All right. 

  CHAIRPERSON GRIFFIS:  He just slipped back 

in the room. 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 26

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

  MR. MOY:  All right, I stand corrected 

then.  The vote then should be four, zero, one, Mr. 

Zaidain not present, not voting. 

  CHAIRPERSON GRIFFIS:  Good, thank you very 

much.  And then I see no difficulty in issuing a 

summary order on that, unless other Board members have 

an issue with that. 

  Therefore, I think that would be 

appropriate.  Good.  Then, Mr. Moy, when you're ready. 

  MR. MOY:  The next case for decision is 

Application Number 17047 of 33 PST, LLC, pursuant to 

11 DCMR 3103.2 for a variance from the off-street 

parking requirement under Subsection 2101.1 to allow 

the conversion of a warehouse to an entertainment 

night club in the C-3C District at premises 33 

Patterson Street, N.E. 

  That's in Square 672, Lot 255.  The Board 

completed testimony on the application on September 

9th, 2003, and requested additional information for 

its decision on October 7, 2003.   

  The Applicant submitted the requested 

information, and that's in your exhibit folders as 

Exhibit 63.  Responses were submitted to the Board, to 

the Applicant's submission. 

  All three were untimely.  And being that 
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the submissions, the responses, with the deadlines due 

of September 19th, 2003.  The first is from Steven 

Gill on behalf of Capitol Square Management, LLC, and 

that was in your case folders as Exhibit 68.   

  That's dated September 19th, 2003, but 

received by fax to the office on September 22nd.  The 

second document is from Holland and Knight on behalf 

of 3060 M Street, Limited Partnership. 

  That's in your case folders as Exhibit 67, 

and that is dated September 22nd, 2003.  Third, is a 

submission from ANC-6C.  And that's identified as 

Exhibit 66, dated September 17th, and received in the 

office September 22nd. 

  The Board also requested draft condition 

and findings of fact and conclusions of law, due 

October 3rd.  And they were submitted by the Applicant 

on October the 3rd, and from two parties. 

  The first party submitted draft 

conditions, and that's from Steven Gill on behalf of 

Capitol Square Management.  The second is from Holland 

and Knight on behalf of 3060 M Street, Limited 

Partnership. 

  Finally, as a preliminary matter there 

were two submissions that were not requested of the 

Board.  The first is a letter from the Applicant dated 
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October 3rd.  And the second is the objection to the 

Applicant's letter by Holland and Knight, dated 

October 3rd, also. 

  And those two documents are in the case 

file.  And that completes my briefing Mr. Chairman. 

  CHAIRPERSON GRIFFIS:  What's the exhibit 

number on the letter that was objected to? 

  MR. MOY:  I need to look at the case 

folder, but it's dated October 3rd. 

  CHAIRPERSON GRIFFIS:  From?  Mr. Zaidain, 

is that the letter that -- 

  MR. ZAIDAIN:  If I understand the 

conversation, it's referring to the letter dated 

October 3rd, 2003, from Raywood and Braverman, LLP.  

And the attachment is the letter from DCHD Employees 

Association. 

  CHAIRPERSON GRIFFIS:  Did you want to 

address that? 

  MR. ZAIDAIN:  Well, I think it's a matter 

that the Board needs to take up in regards, I kind of 

see two issues with this one, is whether or not we can 

accept it. 

  There was an issue raised by Holland and 

Knight in terms of timely.  And, secondly, is how 

useful, or whether or not this represents a binding 
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lease agreement and useful this is to our deliberation 

regarding the parking variance. 

  CHAIRPERSON GRIFFIS:  Do you find it a 

binding lease agreement, Mr. Zaidain? 

  MR. ZAIDAIN:  Umm, there was a point raise 

in one of the submission, I believe from Holland and 

Knight, saying that the title is actually to the 

District of Columbia and that DCHD Employees 

Association does not have the ability to bind the 

property owner to the use of the parking facilities. 

  Now they're sharing the parking 

facilities, so it seems to me there's a legal 

question, there's a legal issue there than can answer 

your question.  

  I had, I mean, in terms of my own personal 

opinion, I have a problem with the way this case is 

proceeding as it is.  I mean there's a lot of 

discussion about lease, in terms of alternative 

parking arrangements. 

  There was a lot of just kind of broader 

planning discussion in regards to everything that's 

happening in that area, all of which I agree with and 

I've found interesting. 

  But unfortunately we're not the Zoning 

Commission here that can kind of evaluate this thing. 
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 This was a variance case that we need to look at the 

strict application of the three variance tests. 

  And to me the, I have some questions in 

regard to whether or not this Board can use lease 

arrangements and off-site parking issues as a strict 

standard for approving a parking variance. 

  CHAIRPERSON GRIFFIS:  Great. 

  MR. ZAIDAIN:  And I was hoping we could 

get some more feedback from the Board members on that. 

  CHAIRPERSON GRIFFIS:  Right, we'll have 

quite a bit of deliberation on that.  But, dealing 

with this specifically, do you have an opinion on 

whether we should accept this into the record? 

  MR. ZAIDAIN:  Well, actually, I did not 

have in my file the, the request from the Board.  I 

know we set deadlines for when submissions are due, 

and I don't know if it's possible, if Ms. Bailey or 

somebody can give us some guidance on whether or not 

this was actually submitted untimely. 

  CHAIRPERSON GRIFFIS:  Well, I'll read you 

-- 

  MR. ZAIDAIN:  Because that was one of the 

arguments. 

  CHAIRPERSON GRIFFIS:  -- what we had 

requested, was the revised parking management plan -- 
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  MR. ZAIDAIN:  Right. 

  CHAIRPERSON GRIFFIS:  -- the building 

occupancy numbers and the visitors, number of 

employees, an updated and revised parking survey, list 

types of events, wedding receptions and etcetera that 

may be planned for the facility. 

  MR. ZAIDAIN:  All right. 

  CHAIRPERSON GRIFFIS:  And also copy of 

signed leases or agreements with parking facilities.  

Do you find that to be a signed lease?  I'm not 

putting you on the spot. 

  MR. ZAIDAIN:  Oh, you're saying whether or 

not it's actually a lease agreement in terms of what 

it is. 

  CHAIRPERSON GRIFFIS:  Isn't that what we 

requested.  The first threshold of it, if it isn't 

something we requested, then we're not going to accept 

it into the record. 

  If it fits within that category, which is 

Number 5, signed lease or agreements with parking 

facilities, then I think we can accept it and take, 

and then deliberate on its usefulness. 

  Its, however it helps us decide this.  

I'll get you off the hook for a moment. 

  MR. ZAIDAIN:  Well, I mean my opinion on 
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that is I'd rather have that issue whether or not we 

accept it, to be based on whether or not it was timely 

filed. 

  If not, I have no problem accepting it and 

deliberating on its usefulness, because I think we can 

come up with a fairly clear direction on that angle. 

  CHAIRPERSON GRIFFIS:  Do you find that to 

be timely? 

  MR. ZAIDAIN:  That's why I needed to hear 

the deadlines from Ms. Bailey. 

  MS. BAILEY:  The information was requested 

to be filed by September 12th, and it was received at 

5:00 on September the 12th. 

  MR. ZAIDAIN:  Ms. Bailey, when was the 

deadline for submittals? 

  MS. BAILEY:  September the 12th, Mr. 

Zaidain. 

  MR. ZAIDAIN:  Okay, and it's your 

understanding that this was, this letter dated October 

3rd, from the Applicant, was submitted October, well, 

dated October 3rd and submitted October 3rd? 

  MS. BAILEY:  Well, maybe I'm thinking, I'm 

on the wrong papers here.  I have a copy of a parking 

management plan, and with it there was also -- I 

thought I had a signed lease agreement with it. 
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  No, the submission came, there is a 

submission from the Applicant that's dated September 

the 12th.  Maybe I'm not -- 

  MR. ZAIDAIN:  I'm looking at the, 

unfortunately there's no exhibit number on this.  But 

I'm looking at letter dated October 3rd, with a, an 

attachment from, an attachment that's a letter from 

DCHD Employees Association.  That's the issue that I'm 

-- 

  CHAIRPERSON GRIFFIS:  Well, I think it's 

very clear that is not timely.  So the question is 

whether we waive rules and procedures on timeliness 

and accept in the record or not? 

  MR. ZAIDAIN:  It was untimely filed from 

the information Ms. Bailey has. 

  CHAIRPERSON GRIFFIS:  Okay.  Your opinion, 

accept, not accept? 

  MR. ZAIDAIN:  Well, I think there are 

additional issues in regards to how useful this is 

because it's not a, it does not represent to me a 

binding lease agreement that we were looking for. 

  I think it shows a commitment by DCHD and 

the parties in opposition have raised the issue of 

whether or not this actually represents a binding 

agreement.  So, I have some concerns with accepting it 
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into our deliberation. 

  CHAIRPERSON GRIFFIS:  Okay, well the more 

we talk about it, the more we are actually 

deliberating on it.  So, let's make an idea.  Are we 

taking it into the record or not. 

  Ms. Miller, I would move, I would hope 

that there be a consensus that we take and we take it 

for what it's worth and we can address it -- 

  MR. ZAIDAIN:  That's fine. 

  CHAIRPERSON GRIFFIS:  -- and it may be 

more appropriate to do it that way, rather than not 

accepting it and then therefore not being able to 

speak to it. 

  And we were kind of getting into it at 

that point.  So, unless there's any strong objections 

to that, I would take that then as a consensus.  Yes. 

  MS. GLAZER:  I'm sorry, Mr. Chair, perhaps 

the Board could consider formally stating that they 

are then waiving the time requirements and would give 

an opportunity for response -- 

  CHAIRPERSON GRIFFIS:  No. 

  MS. GLAZER:  -- by the other parties -- 

  CHAIRPERSON GRIFFIS:  I was about to -- 

  MS. GLAZER:  -- if requested. 

  CHAIRPERSON GRIFFIS:  -- go to the fact 
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that we would waive an exception into the record.  I 

am not going to keep the record open for response on 

this.  I think we can deliberate on this today, or 

maybe I"m wrong, maybe we don't even make it through 

the deliberation on this. 

  But I don't think the amount of 

information that is provided in that submission, by 

taking it into the record, does not, I think, 

prejudice anybody in participating in this case. 

  I think the Board is well aware of what we 

asked for.  It was fairly open in terms of agreements 

and parking facilities.  

  The timeliness of it, of course, it was 

not timely.  But I think we can take it in, as I say, 

without undue balance to this application and the 

hearing.  Any strong objections? 

  MR. ZAIDAIN:  No.  As a matter of fact, I 

said in my discussion a second ago, that Holland and 

Knight did respond, or one of the parties in 

opposition did respond. 

  And I believe the other party did, as 

well.  I don't have it in front of me, exactly, but I 

think, I agree with your statement that nobody has 

been prejudiced by it. 

  CHAIRPERSON GRIFFIS:  Okay, Ms. Miller. 
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  MS. MILLER:  I just want to note that I 

agree with what Mr. Zaidain said and also we do have 

submissions dated October 3, from other parties, and I 

think, I'm not sure if whether we're getting some 

deadlines mixed up or not. 

  But, in any event, I think there are 

responses in the record to this issue. 

  CHAIRPERSON GRIFFIS:  Okay, good.  Thank 

you very much.  And I think we can move on.  Let's get 

into the heart and depth of this matter. 

  This has been a very complicated case, 

and, well, for several reasons.  But, and this was a 

variance from off-street parking requirements under 

2101.  

  It was a variance of 100 spaces, 106 based 

on the occupancy of this use and facility.  The total 

being 106.  Six can be provided. 

  I'm going to get into quite a bit of the 

details of some of the responses and some of the 

information, but to clarify that issue, there are some 

strong and perhaps, I don't know, well, there was some 

strong-languaged tone submissions regarding the 

parking. 

  And basically saying how dense could this 

Board be and not see that they could stack cars and 
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get 12 spaces.  The point in fact and the reality is 

that when we count parking spaces for the regulations, 

of course they have to be conforming to the 

regulations. 

  And that is to size and also to access.  

And therefore, the conforming spaces come to six and 

that's what we go and that's what establishes the 100. 

  And I don't mean to say that the Applicant 

was putting that forward in that tone, but I think the 

Board's very clear of what we're talking about. 

  It's a variance from 100 spaces.  Now, one 

looks at it and say, well of course, then we're going 

to have to establish that there's a uniqueness to this 

property. 

  That there's a practical difficulty in 

providing those 100 spaces and that it would not 

impair intent and take away from the zone plan of the 

public good, if we waived or we granted the relief of 

not providing 100 spaces. 

  And in all, they, that's an easy case to 

deliberate on.  However, we have the parking 

regulations which put this into a little different 

venue.  And I think that's what gained some 

complication. 

  And I think it's very apparent, in terms 
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of the responses that were put in.  I think OP is 

specifically saying that they couldn't recommend 

approval for this if certain things weren't addressed. 

  And those being, of course, lease 

provisions for providing those 100 spaces.  So really 

we have a variance here of not providing 100 spaces, 

and yet we're, from the reports that we're getting, 

it's clear that common sense and the regulations would 

lead us to, well, how would they be provided if not on 

site. 

  And that led us into a great discussion 

and, of course, the submission on where and what is 

available for those 100 spaces and at what time. 

  It comes also into the fact that, well, 

let me lay it out to you.  And I think we have two 

courses of action on this.  One, we do a motion, after 

our great deliberation on this application.  And that 

would be approval or denial, of course, of the 

variance. 

  And it would be clean variance.  It would 

not be providing anything else.  We've found that they 

could not provide 100 spaces on the site, and we 

either grant it or we deny it. 

  However, the other direction to go, I 

believe, that we do have somewhat of a hybrid variance 
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case here.  And I know that's difficult.  We have 

faced this before, and specifically with parking. 

  Because our regulation moves us to that.  

It's really walking a line between a use and an area 

variance.  And with that, and the reason that I bring 

that up, of course, is the detail and the complication 

of this. 

  But also the fact that perhaps there are 

conditions on an order that may go to substantiating 

an approval, or, for that matter, won't and then it 

would be a denial of the application. 

  So, to take that up, I'd like to run 

through a couple of pieces on this.  I believe that we 

could have had a strong application and case 

presentation on this. 

  Clearly I see that this property is unique 

as it is an existing structure and the lot occupancy 

is extreme. 

  It's an old warehouse in that that use 

has, as was submitted, is no longer needed on this 

site and therefore there is a adaptive use that's 

being proposed for this. 

  Practical difficulty is fairly clear in 

terms of providing 100 spaces.  And it is in the 

record that if you were to provide 100 spaces, you 
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would conceivably either tear down the building and 

building a parking structure, thereby not needing the 

parking because you wouldn't have a nightclub. 

  Or you could go below grade which would 

actually, probably mean removing the building or 

having some great cost.  And if you start doing that, 

would you actually keep the warehouse or build 

something brand new. 

  So that I think is fairly clear in terms 

of the practical, if there's no existing space in 

which to provide 100 parking spaces. 

  But I do think, and equally so, we have 

the last test of that.  And would it impair intent and 

take it to the zone plan or harm, in my words, the 

public good. 

  And I think that's where I get a little 

bit bound up in terms of giving relief for 100 spaces. 

 Although, it's been testified that this area is 

somewhat under-utilized at night. 

  And I know we do have to take somewhat of 

a snapshot of what that is.  I think the application 

could have alleviated my concerns by being more direct 

and actually coming with a stronger more detailed plan 

and specific leases.  

  Where it is, it's not uncommon, in fact, 
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every case I've been involved in on this Board 

regarding parking of this nature has, the minimum 

requirements have been detailed information of such. 

  The number of parking, the photographs of 

the existing, how that accessory parking lot actually 

complies with the regulation and that is in terms of 

proper surfacing and striping and screening if it is 

required. 

  I mean, for that matter, I recall several 

cases where we held up -- well, perhaps we won't cite 

other cases.  But it's common place for us to have 

that kind of detail. 

  And I didn't see it as that difficult in 

getting into it.  There is, there is also an issue in 

terms of the stacking and has been submitted by a 

party in opposition, which I actually concur with. 

  Is that stacking utilization of that area 

for that type is not something that this Board is 

approving.  And, in fact, I think doing that will 

create another additional adverse impact on the 

traffic and the access and ingress and egress of the 

surrounding areas. 

  The surgery that was submitted, there is a 

comment in one of the parties in opposition that it 

overstates the numbers.  I'm clear on what the survey 
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was.  The survey clearly is a snapshot of all of the 

parking spaces that are in existence. 

  It may have been presented to us to 

persuade us that there was, you know, all those were 

available.  I don't think any Board, or I can speak 

for myself.  I was not under the illusion that all 

those were available, but clearly agreements would 

have to be signed with others. 

  There's a submission from the ANC 

regarding this case.  And although I hesitate to get 

too far into all the details, I think it's worth 

noting. 

  Because the passion with which the 

submission was written and frankly the accusations 

that it sets out, I think are worthy of at least 

commenting on. 

  And I hope I won't get too lengthy with 

it.  My first note is the proceedings of this Board, I 

think, for anyone familiar, are very clear. 

  I think we are tied directly to the 

regulations and this Board holds that as the 

regulating factor in our deliberations.  We hardly 

waiver from the regulations. 

  And when, our most complicated cases are 

those with which the regulations are not clear.  IT is 
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not as if we are trying to impose our own personal 

opinions or passions or directions of any sort. 

  The point being also is, as our basis and 

foundation of the regulations, I think the procedures 

of this Board, I have been incredibly impressed with. 

 And that is a high level of professionalism and 

civility. 

  I would certainly, and I know that we 

would ask that of all those who come before us and 

submit to us.  The ANC submission speaks to the fact 

of letters of cooperation for parking spaces should be 

enough and sufficient for our deliberation. 

  I think I've addressed that in the fact of 

we have Applicants come in and tell us all sorts of 

things.  And the problem is tomorrow, when the order 

is out, we need to know what is absolutely expected. 

  What is to be complied with.  How that 

compliance is measurable.  And therefore, and then 

there won't be any questions and the basis of our 

deliberation cannot be on best intentions. 

  Again, I talked about the, enabling 12 

cars, not just six.  For our deliberations it's 

clearly not available for us to look at 12, but it is 

rather the six. 

  There's an excellent point made by the ANC 
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on Page 205, and I read, on Page 5, OP writes the cost 

of parking should be included in the admission fee to 

the club. 

  The ANC writes this is an outrageous 

suggestion.  It is a direct contradiction to the 

city's policy for the past 25 years, and it would 

penalize residents of the ANC that might walk to the 

club. 

  I'm not sure I agree directly with city 

policy or any of that nature, only the fact that I'm 

not really sure what city policy is that's being 

addressed there. 

  But it brings up an important point to me 

that, and I think that ANC was getting to this.  In 

their last sentence, it would also penalize persons 

using Metro, taxis and buses. 

  The point is is if it is perceived in the 

admission of a night club that there is free parking, 

would that not encourage more people to drive rather 

than encouraging people to find alternative modes of 

transportation to get there. 

  And so I think, just as one might have it, 

well, there it is.  I think it would create a 

perceived free parking and no one would need to think 

otherwise if there was a free admission to the club, 
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if that was somehow written into an order. 

  In terms of distance, I think we're going 

to also speak to distance, if we get to that, and I 

think we definitely need to. 

  But it was an interesting thing that was 

submitted about how OP, and I, well, how OP should 

have more knowledge of the health problems in this 

country and that walking is certainly a good thing to 

do, and after all a health problem in America is 

obesity. 

  Again, I go back to the fact that, be that 

as it may, OP and this Board follow the rules of 

procedure and the regulations.  And I'm not sure that 

is information that we would or could necessarily, or 

let me say that there wouldn't be, there isn't 

sufficient information in the record that speaks to 

the excellent idea of integrating an exercise regimen 

in terms of accessory parking the night club patrons. 

  But, let me, I guess, lastly, because I 

don't want to over do this, but I think it goes to 

pertinent issues that we need to discuss. 

  Lastly, there is, the submission and 

comment about the availability of the surface parking 

and then actually the future of parking. 

  And there is testimony in the record that 
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speaks to the fact of if all these surface, current 

surface parking were to be developed in buildings, 

well then there would always be underground parking 

because that would be a requirement of the building 

based on the zoning regulations. 

  And certainly that could be used.  Again, 

that's a big unknown, and I think there are several 

things that go to the fact that they may not be 

necessarily true. 

  One is a building may be a 24 operation 

and use that parking.  The parking would of course be 

compliant with the zoning regulations which would go 

to the square footage or occupancy of the building 

that was built. 

  So, therefore, the parking that would be 

built with a new structure would go only to service 

that building.  And that's what it would sized for and 

that's what requirements are based on. 

  And the other thing is how are we supposed 

to understand what those owners would want or do after 

hours.  Conceivably it's a secure building which may 

add additional costs for separate cores and elevators 

accessing the parking. 

  And all the complications.  Again, I think 

that OP in its recommendations were in fact not out of 
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touch with reality, but may in fact have been fairly 

knowledgeable about which they spoke. 

  But, so, in order not to lose all my Board 

members' attention on this, let me let others speak to 

the other important information that is submitted in 

this record. 

  MR. ETHERLY:  Mr. Chair, if I may, I think 

you, echoing Mr. Parsons comment from one of our early 

cases this morning, have done an excellent job of 

summarizing what is a rather complex case. 

  Very complex.  I just simply can't say 

that enough.  As I, as I often try to do, and to give 

my colleagues a sense of kind of where I'm at on this, 

and I think I might still need a little bit of help in 

deliberation on this. 

  I came in very much of two minds on this 

case, as we began our conversation this morning and 

even in Executive Session. 

  Here's where I'm at.  I think you've hit 

the issue right on the head, Mr. Chairman.  And 

clearly the submissions could have been much stronger 

on the issue of parking. 

  Not only the overall parking management 

plan, but I think definitely there was tremendous 

opportunity for the Applicant to take advantage of 
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really locking down some of the issues regarding the 

surrounding surface parking lot. 

  Because I think the inventory is there to 

be taken advantage of.  It just wasn't clearly enough 

spelled out for us. 

  With regard to the variance test, the 

subject property, I think, itself clearly presents 

some unique and unusual conditions. 

  We're talking 80 percent lot occupancy. 

There is just simply no where else to go on the 

subject property.  I think, where we're running into 

some issue here really, for me, is that component that 

speaks to the issue of detriment to the public good. 

  And that's where I think you have two 

sides of a very similar coin here.  Let me deal with 

the good side first.  I think the good side here is 

we're talking about an area of the city that is crying 

out for development. 

  And I think clearly the ANC's report, the 

ANC's subsequent submission speaks very strongly to 

the desire of a significant component of the community 

to see some activity brought to this area of the city 

after hours, as it were. 

  The flip side of that coin is one of the 

unusual components about this case is we had some very 
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clear, well organized, well thought out opposition 

testimony from a number of the neighboring property 

owners. 

  Many of whom are office buildings or other 

uses, but very solid testimony speaking to concerns 

about, once again, how the parking management issue 

was going to be dealt with by the Applicant. 

  Where does that leave me?  I'm not, one of 

the submissions by the, by one of the neighboring 

property owners is found at Exhibit Number 68, and 

that's a September 19th, 2003 submission from Mr. 

Gell. 

  One of the comments there, and I think it 

might have been echoed in one of the submissions by 

Holland and Knight, revolves around how do you deal 

with the issue of the 340 on-street parking spaces 

that have been identified? 

  And I believe both the Office of 

Planning's Report and also the parking survey or the 

traffic survey that was provided by the Applicant.  

Because for me those 340 spaces are very interesting. 

  Because they are there, we have 

information from the Office of Planning that those 340 

spaces, with regard to the parking restrictions that 

they are subject to, do clear up from the standpoint 
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of, and I'm looking for the direct language in the, in 

the Office of Planning Report. 

  But the parking restrictions for most of 

those spaces lift either at, I believe 5:00 p.m., in 

one instance, looking at First Street between M and 

Patterson Street. 

  Six-thirty p.m. on another instance 

looking at M Street between North Capitol and First 

Street.  What I'm getting at here is the 340 spaces, 

the existence of that on-street parking inventory, 

coupled with the existence of some of the neighboring 

surface lots, gives me, gives me some level of comfort 

about the Applicant's ability to meet the parking 

demand that's going to be presented here. 

  But this is where I get to the point where 

I need to hear a little more deliberation, because I 

think one of two things could either happen here. 

  This case could either just simply be 

denied on the merits, because we're close, but we're 

not there.  Two, actually I'll say three things. 

  Two, the decision could be put off, 

because once again, we're not quite there.  Or three, 

we make the decision on the merits based on what we 

have in front of us. 

  I'm close, but I'd love the benefit of 
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some additional deliberation from my colleagues.  

Thank you, Mr. Chair. 

  MR. ZAIDAIN:  I'd like to hop in there 

because I think I'm in a similar situation that Mr. 

Etherly is, although somewhat different. 

  First, I was a little concerned about the 

way this application was submitted in regards to all 

of these issues with the C-4 Zoning and the no more 

initiatives.  I think those are all good points and it 

was interesting conversation. 

  But we have to look at a specific standard 

here for a variance test.  And the way this has come 

to us is, and I don't have a section in front of me, 

but it's a variance from the number of spaces to be 

provided on the lot. 

  And all of these issues regarding 

alternative arrangements and lease arrangements to me, 

does not speak to the variance test. 

  So we're left with dealing with the 

straight variance test, at least in my mind.  And I do 

agree with Mr. Etherly in the sense that they are also 

unique situations existing on this lot that have led 

to some practical difficulties. 

  It is a lot that was developed under 

industrial zoning, I think it's CM.  I"m not sure the 
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exact designation.  And under the C-3-C Zoning, which 

it is, which it is zoned now, this is a matter of 

right use. 

  So, in order to allow a matter of right 

use, they are going to need to deal with the parking 

issue.  So really where this turns to me is the issue 

of location. 

  I don't think anybody would doubt that a 

night club could not exist with just six parking 

spaces and run in a way that would not have a negative 

effect on the surrounding properties. 

  I think we've heard that argument from the 

parties in opposition.  So the issue is they need to 

provide the parking.  Everybody agrees that six spaces 

is just not enough for a night club use to work 

effectively without having negative public impact. 

  So to me, the issue is location.  Where 

can they provide these spaces.  And I guess, what that 

leads to is why this did not come in under 2116.1, 

which deals specifically with the location of parking 

spaces? 

  Where maybe the testimony and the evidence 

that we find could be more geared towards, okay, where 

are these parking spaces going to be located? 

  As opposed to whether or not six spaces is 
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enough for a night club operation?  Because I think, 

under that scenario, the application fails.  

  I think under a different scenario, where 

the issue is strictly location, I think it places a 

stronger burden on the Applicant to provide additional 

spaces or provide for those spaces that they are 

losing on another lot. 

  Then make that argument to us, and then 

show that it can successfully work in the community. 

  CHAIRPERSON GRIFFIS:  I think those are 

all excellent points.  And I tend to agree with you 

and I mean I think we could also throw in 2303.1 in 

that mix. 

  And basically why it didn't come under 

743.2, that would lead us to 2116 and also 2500.1.  I 

think though, with this application as it comes to us, 

that we may be able to, as I said, in terms of looking 

at the evidence in the record and having this kind of 

hybrid piece of matter of right use, but can't conform 

with all these pieces and the parking lot being 

intended to that use. 

  Although it's kind of an area in terms of 

not being able to be provided on the site, I believe 

that we do have the availability to condition a 

variance if we find that that leads us to -- 
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  MR. ZAIDAIN:  But wouldn't the conditions 

be more appropriate if the issue we were going with 

was specifically location of the parking spaces?   

  To me, these applications come to us and 

the way it's been presented to us, that's not, well it 

has been presented to us incorrectly in that capacity. 

  But the way it's come to us in terms of 

the relief they're seeking, that's not the issue.  The 

issue is they want, they are required to provide 106, 

and they can only provide six. 

  CHAIRPERSON GRIFFIS:  Right. 

  MR. ZAIDAIN:  Do you follow me? 

  CHAIRPERSON GRIFFIS:  I do.  The relief, 

if we change the section of which it needed to come 

under, the relief requirements would not change. 

  I think we can and of course Corporation 

Counsel could correct me, I believe that we can look 

at the pertinence of other sections as they relate to 

the specific issue in this application. 

  Meaning we can take advisement of 2116, in 

terms of location, in crafting our deliberation and 

any potential order that is issued on this. 

  MR. ZAIDAIN:  So you think there's been 

sufficient evidence submitted that would allow us to 

deal with the issue of where these parking spaces will 
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be located? 

  CHAIRPERSON GRIFFIS:  I think the case 

presentation comes down to the fact of no one is 

advocating that there is a request or support for the 

full variance of all the parking and that the relief 

from 100 spaces. 

  In fact, the Applicant brought submissions 

that start to speak to finding locations for these, to 

provide those.  So I think we are in the language of 

that section, 2116. 

  I think the opposition has come in and is 

addressing, well, I should start with, I think Office 

of Planning putting in their memo was saying that they 

could not recommend approval unless the provision of 

those parking spaces were provided. 

  The parties in opposition obviously 

articulated in their stance that that proper form of 

showing that those were provided weren't shown.  But 

the point being, they couch their opposition also in 

the fact of you can't grant the variance for all 100, 

and they need to provide it somewhere. 

  MR. ZAIDAIN:  And I think that comes under 

the issue that, and I would, maybe there are some 

Board members that disagree with me, that it would be 

harmful if a night club operated with just six spaces 
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without some sort of mitigative effort. 

  And I think that's where I'm stuck.  As 

there's been on clear mitigative effort, to use that 

phrase. 

  CHAIRPERSON GRIFFIS:  But, see -- 

  MR. ZAIDAIN:  Right, no go ahead, that's 

fine. 

  CHAIRPERSON GRIFFIS:  Mr. Miller. 

  MS. MILLER:  I want to start by concurring 

that I don't think there's an issue with respect to 

uniqueness and unpractical difficulty.  So the only 

issue that we're really dealing with is detriment to 

the public good. 

  And that question turns on parking, the 

availability of 100 parking spaces and what do we do 

about that?  And how much evidence do we need on that? 

  And how, do we condition our order on 

parking spaces somewhere?  And if so, to what detail? 

 It's my understanding that we're dealing with a 

variance here, we're not dealing with a special 

exception. 

  And that conditions are less, they're more 

unusual with respect to variances.  And that they need 

to be more generic. 

  And the case that I'm relying on is the 
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National Black Child Development Institute versus D.C. 

Board of Zoning Adjustment. 

  I think that we all agree that in order 

for this variance to be granted, we have to be assured 

that there will be 100 parking spaces somewhere, at 

least during the operation of the night club. 

  And the question is how to do that?  And 

one way I would suggest is that we make it a condition 

of our order that no C of O be issued until there's in 

place a binding lease with 100 parking spaces provided 

for the night club during the hours of operation, or 

something to that effect. 

  CHAIRPERSON GRIFFIS:  And I would say then 

that the Certificate of Occupancy would be revoked if 

there was not the provision of a lease of 100 spaces? 

  MS. MILLER:  Yes. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MS. MILLER:  And we may also want to look 

at tying it to the use of the building.  For instance 

if the use was going to change or considering a term 

of how long should that be, given changing 

circumstances in the area. 

  CHAIRPERSON GRIFFIS:  Well, given the 

changing circumstances in the area, I would do then, 

would you advocate, do I understand you to be saying 
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that you may look at a time limit for this order, 

also? 

  MS. MILLER:  I think we could do it either 

way.  A time limit, we could say they should come back 

and revisit the issue in five years. 

  Or we could tie it to the use.  As long as 

it's being used for that purpose, there's no need to 

come back. 

  CHAIRPERSON GRIFFIS:  Okay.  Mr. Parsons. 

  MR. PARSONS:  I would concur with Ms. 

Miller with one other provision or two other 

provisions actually. 

  One, that this parking be at, no farther 

than 500 feet from the establishment.  And secondly, I 

think we ought to deal with the hours of operation 

that have been thrown about. 

  And I'm not sure whether we can condition 

that, but it's certainly been a part of this case as 

to whether they are operating in the early evening, or 

it's truly a night club. 

  But, being redundant on the issue of the 

transition of this neighborhood, but I cannot imagine, 

even though Mr. Helman testified as though this would 

be here forever, that this use or building will be 

here within ten years. 
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  I'm not suggesting a ten year term, I'm 

suggesting, concurring in your five years.  So, five 

years, 100 spaces, 500 feet away, and I would be ready 

to go. 

  CHAIRPERSON GRIFFIS:  Good.  Thank you for 

that succinctness.  And your point of being the 500 

obviously is the access into and the reality of what 

the spaces people would use.  Is that correct? 

  In that if they were two miles away, they 

may be useful, but they obviously -- 

  MR. PARSONS:  If you had a valet service, 

two miles away, it would soon be known that the place 

to park here is on the street. 

  CHAIRPERSON GRIFFIS:  Right, okay, indeed. 

 In terms of the hours of operation, I think the 

pertinence for the hours of operation tie to the 

parking, as I didn't see a lot in the record of 

evidence that said that the use was going to be a 

detriment. 

  So, however, I think, well actually one of 

the proposed conditions that we've put in, I think 

speaks to your issue, Mr. Parsons, where we need 

clarity, and that would be the night club would only 

be allowed to operate during hours for which parking 

is provided by the received agreement or by all the 
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other conditions.  Okay, others? 

  MS. MILLER:  It appears that Office of 

Planning recommended 800 feet as the number.  I don't 

know whether we want to deliberate between 800, 500? 

  MR. PARSONS:  Testimony or a report? 

  CHAIRPERSON GRIFFIS:  Well, 800 feet goes 

to Section 2104.1, which talks about the parking 

reduction in the schedule for the adjacency to the 

Metro. 

  So it's clear that they've relied on that 

distance as a marker.  It's not some arbitrary piece 

that they brought up, but rather as a marker that goes 

to what is, what has been, and I don't know what the 

source would be, but it's in the regulations. 

  What would be the viable walking distance 

before someone decided that they had to drive. 

  MR. PARSONS:  All right, I'm sorry.  My 

recollection was 500, but I stand corrected.  Eight 

hundred is fine. 

  MS. MILLER:  I'm not sure.  I mean there 

are different, they are using 500 and 800 in different 

ways.  Page 5, talks about valet service be provided 

for any off-street parking lot that is located more 

than 800 feet from the subject property. 

  The maximum distance from the site to 
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which the Board may reduce parking. 

  MR. ZAIDAIN:  Well, I would assume that 

that standard is based on 2104.1A, which is the Metro 

issue.  But that's also for valet.  I mean, I think 

we're talking about valet parking and then actual 

walking distance.  

  With unhealthy as everybody is, 800 feet 

should be a good standard. 

  CHAIRPERSON GRIFFIS:  Give them another 

300 feet to sprint. 

  MR. ZAIDAIN:  Right. 

  CHAIRPERSON GRIFFIS:  Okay, I think 

there's some logic in taking the 800 feet as an 

established distance. 

  MR. PARSONS:  Yes, certainly. 

  CHAIRPERSON GRIFFIS:  Okay, is there 

further deliberation?  Is there a motion? 

  MR. ZAIDAIN:  I'm not making a motion, I 

want to make sure I understand the conversation at 

this point.  It seems that the key, in terms of this 

application, has been whether or not they can provide 

a lease agreement and that would guarantee off-site 

parking spaces for the use, tied to the use. 

  Maybe I should have reiterated that after 

somebody made a motion. 
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  MR. ETHERLY:  Mr. Chair, for purposes of 

discussion, I would be comfortable making a motion so 

at least we could continue discussion under that. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MR. ETHERLY:  Mr. Chair, I would move 

approval of Application No. 17047 of 33 PST, LLC, 

pursuant to 11 DCMR 3103.2, for variance from the off-

street parking requirements under Subsection 2101.1, 

to allow the conversion of a warehouse to an 

entertainment nightclub in the C-3-C District at 

premises 33 Patterson Street, N.E., Square 62, Lot 

255. 

  I will reference the conditions as stated 

with respect to Mr. Parsons comments that a minimum of 

100 off-street parking spaces, meeting the size and 

access requirements, be made available off-site by the 

Applicant, by means of written lease agreements. 

  And that the nightclub shall only be 

allowed to operate during hours for which parking is 

provided by such lease agreements. 

  CHAIRPERSON GRIFFIS:  And that would for 

five years -- 

  MR. ETHERLY:  And that would be for a 

period of five years.  And I'm hoping that staff is 

keeping up with me as I parge these together. 
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  And, which, and a distance of, is that no 

greater than 800 feet? 

  CHAIRPERSON GRIFFIS:  Within 800 feet. 

  MR. ETHERLY:  Within 800 feet.   

  MR. PARSONS:  I'd be prepared to second 

that, Mr. Etherly, but I, you went pretty quick for 

me.  I'm not sure you tied this lease to a Certificate 

of Occupancy. 

  MR. ETHERLY:  Yes. 

  MR. PARSONS:  That is no Certificate of 

Occupancy could be issued unless a firm lease was -- 

  CHAIRPERSON GRIFFIS:  I think we can put 

that in and define it for Mr Etherly correctly in his 

second condition which was going to the operation.   

  And that operation we could say is defined 

by a valid Certificate of Occupancy for which, that 

would be revoked if parking is not provided by lease 

agreement during any hours of operation. 

  MR. ETHERLY:  Absolutely.  So moved. 

  CHAIRPERSON GRIFFIS:  The motion is before 

us and seconded, with the intended conditions.  

Further deliberation? 

  MR. ZAIDAIN:  There was a time frame of 

five years for this approval? 

  MR. ETHERLY:  That's correct. 
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  CHAIRPERSON GRIFFIS:  And other 

deliberation on the issues.  And I will reiterate what 

the conditions are, as I understood Mr. Etherly to say 

them. 

  MS. MILLER:  I just have another point 

with respect to the revisiting within five years.  

Would that be limited to just the parking? 

  CHAIRPERSON GRIFFIS:  I think this, right. 

 I think this order, I think the order of relief for 

the variance would expired in five years. 

  They would bring a new variance case or a 

new application.  And it would be for parking.  There 

were not any other issues.  Is that what you're 

asking? 

  MS. MILLER:  Well, my question is they 

would not have to come again and make the case for 

being unique or practical difficulties or -- 

  CHAIRPERSON GRIFFIS:  We can't usurp a, I 

mean certainly it would be part of the record.  One 

would assume that they'd put it in there. 

  And as those conditions don't change, then 

we would have to rely on the findings of the Board. 

  MR. ZAIDAIN:  And the big issue at that 

time, you know, would probably be public good.  You 

know, if this is causing detrimental impact to the 
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public good, that would obviously be covered in the 

hearing. 

  MS. MILLER:  I, it's just my concern that, 

you know, we're granting a variance that's supposed to 

run with the land.  And we're limiting it because of 

the parking situation. 

  CHAIRPERSON GRIFFIS:  That's correct.  I 

think that does go to the fact of how one conditions a 

use variance relief.  And that's where this does walk 

a fine line in terms of the use. 

  The parking is, the parking in the 

regulations, as it's stated, obviously go to, 

specifically to the uses of the properties.  

  And that's how we are, I believe, walking 

that line and being able to condition the variance. 

  MS. MILLER:  My only lingering concern is, 

and that's why I raise this in the alternative.  If 

the use doesn't change, then why would be reexamining 

the whole, or the next Board reexamine the whole 

question? 

  CHAIRPERSON GRIFFIS:  What would you 

propose?  I think it would be not an issue.  They'd 

bring it in, they show the same way they did before 

and the deliberative time of the hearing would be 

based on the parking. 
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  MS. MILLER:  I guess what I'm getting at 

is maybe the parking question be revisited in five 

years.  That's the only -- 

  CHAIRPERSON GRIFFIS:  So you want to 

condition how the next Board views this application if 

it comes in? 

  MS. MILLER:  Well, it will come in as long 

as they're still there. 

  CHAIRPERSON GRIFFIS:  It will, it might, 

it might not. 

  MS. MILLER:  Okay, from what I gather is 

that part of the reason we're conditioning this for 

five years is because this is a change in area, and 

therefore we want to leave open the question of 

looking at the whole circumstances in five years. 

  Okay, I'm fine with that. 

  CHAIRPERSON GRIFFIS:  Very well, there's a 

motion before us that's been seconded for the approval 

of the variance from parking in 2101.1, with the 

attending conditions to this case, as stated by Mr. 

Etherly. 

  And my understanding it would be that a 

minimum of 100 off-street parking spaces meeting the 

size and access requirements of the regulations would 

be made available, off-site, by the Applicant, by 
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means of written lease agreements. 

  That would be provided within an 800 foot 

radius of the site.  That the nightclub would only be 

allowed to operate and that operation would be, rather 

allowed to operate during hours of which the parking 

would be provide by the said lease agreements. 

  In the case which the parking was not 

provided during operating hours, then a Certificate of 

Occupancy would not be valid and therefore be revoked. 

  And if the parking spaces, and that this 

relief would run for five years.  Is that correct? 

  MR. ETHERLY:  That would be correct, Mr. 

Chairman.  I'll just note, no need to add this as a 

condition, but I think just for the benefit of our 

discussion, it would clearly be my understanding that 

the Board's intent, however, would not be to preclude 

this Applicant from pursuing as many parking 

arrangements as possible to help satisfy the parking 

demand at the site. 

  I'm not suggesting that is inclusion in 

the conditions, but I'm just, I don't want there to be 

the impression left that that would be the limit. 

  The idea, the intent here is to pursue as 

many, as much, I'll just leave it at that.  I hope my 

colleagues understand what I'm saying. 
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  CHAIRPERSON GRIFFIS:  Excellent.  I think 

it will be good for business if they can provide 

parking.  Any other deliberation on the motion before 

us -- 

  MR. ZAIDAIN:  Just very, very quickly.  I 

just want to make sure that the record is clear that 

we're not trying to, and not to overuse a term that 

will probably come up again today, trying to fit a 

square peg in a round hole. 

  I think the case has been made for the 

variance in terms of the practical difficulties 

arising on the land.  

  We're just issuing these conditions based 

on mitigating the negative impacts that may happen.  

However, we feel like there's been testimony submitted 

to us that would say that if only these spaces are 

provided on an alternative site, then that will be 

fine. 

  CHAIRPERSON GRIFFIS:  That's an excellent 

point. 

  MR. ZAIDAIN:  I just want to make sure 

that we don't go too far afield. 

  CHAIRPERSON GRIFFIS:  It's a very 

important point to note that clearly this is a parking 

issue and the variance for parking which is different 
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than a standard area variance of which we might hear, 

of which an area variance we, I do not believe would 

condition.  But, others?  Ms. Miller. 

  MS. MILLER:  Yes, I just want to be clear 

that as long as these, I know I don't want to tie the 

hands of the following Board, but it seems to me for a 

variance, as long as these conditions continue, that 

they have the 100 parking spaces for the use that 

they're using it for, that the variance would be 

running with the land.  That the variance would 

continue.   

  MR. PARSONS:  At the request, under normal 

circumstances. 

  MS. MILLER:  Yes. 

  MR. PARSONS:  But this is not.  This is an 

area in transition.  We're allowing an interim use 

here.  It's very unique and very unusual.  But I don't 

see it as precedent-setting, if that's what your 

concern is.  

  That we're going to start issuing 

variances all over the city that only run for five 

years.  It's very unusual. 

  CHAIRPERSON GRIFFIS:  That's true, 

although we would condition a use variance with a time 

period, which is within our jurisdiction to do.  Ms. 
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Glazer. 

  MS. GLAZER:  I just want to make sure the 

Board is aware of the fact that you cannot tie the 

hands of the next Board.  That if there is a five year 

term, that would be inconsistent with imposing 

conditions on their review at the end of the five year 

term. 

  CHAIRPERSON GRIFFIS:  So, we'll make it 

two and that way we condition ourselves, if we're all 

here.  No, indeed.  Of course, a poor attempt at humor 

in that one. 

  There it is, it's a motion before us as 

stated and with the intended conditions.  It has been 

seconded, is there further last deliberation?  Not 

seeing any indication, all those is favor of the 

motion signify by saying aye. 

  (Chorus of ayes.) 

  CHAIRPERSON GRIFFIS:  And opposed? 

  (No response.) 

  MR. MOY:  Staff would record the vote to 

approve the application with stated conditions.  

That's five, zero, zero on the motion of Mr. Etherly, 

seconded by Mr. Parsons.   

  In favor of the motion Ms. Miller, Mr. 

Griffis and Mr. Zaidain. 
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  CHAIRPERSON GRIFFIS:  Good, thank you very 

much, Mr. Moy.  The Board is going to break for about 

five minutes.  I would anticipate five to ten minutes. 

 We have another Zoning Commissioner that is on his 

way to participate in the next cases. 

  The next cases will be the Washington Home 

and the Application 17021 of Estelle Goldman.  We will 

then take an additional break as we change 

Commissioners once again and take up the remainder of 

the three cases in the afternoon.   

  I do appreciate everybody's patience.  

Thank you. 

   (Whereupon, the foregoing matter 

   went off the record at 11:28 

   a.m. and went back on the record 

   at 10:48 a.m.) 

  CHAIRPERSON GRIFFIS:  If everyone will 

take a seat, we are ready to reconvene.  I will make 

note for the record, Mr. May has joined us an a Zoning 

Commissioner in the deliberation on the next case. 

  This is of course reconvening the 7 

October, 2003 public meeting.  Mr. Moy, when you're 

ready, I believe we can call the next case for our 

deliberations this morning. 

  AUDIENCE MEMBER:  There has been a gas 
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explosion at the old George Washington Hospital -- 

  CHAIRPERSON GRIFFIS:  Oh dear. 

  AUDIENCE MEMBER:  -- which has closed 23rd 

Street, I Street, and have evacuated the patients from 

the new hospital.  And if you're going to try and take 

the Metro, I don't know whether that part of it is 

running or not.  But that's all the information I have 

right now. 

  CHAIRPERSON GRIFFIS:  Oh, dear, yes.  

  AUDIENCE MEMBER:  I just thought that you 

and the public would like to know. 

  CHAIRPERSON GRIFFIS:  I appreciate you 

bringing that to our attention and hopefully it won't 

be a large catastrophe, but we will watch that.  Mr. 

Moy. 

  MR. MOY:  Yes, sir, the next case is 

Application Number 16836 of the Washington Home, 

pursuant to 11 DCMR 3104.1, for a special exception 

for an addition to an existing health care hospice 

facility, increasing the number of beds from 201 to 

205 beds. 

  And increasing the number of parking 

spaces from 75 to 173 under Section 219 in an R-1-B 

District at premises 3720 Upton Street, N.W., in 

Square 1825, Lot 818. 
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  At its special public meeting on December 

17th, 2002, the Board voted on the application.  In 

addition, at that meeting the Board requested that 

prior to issuance of the final order, the Applicant 

submit, for the record, a, One, revised site plan 

showing a parking lot for 130 parking spaces including 

a landscaping plan, and, Two, a parking management 

plan. 

  And the Board is to review the submitted 

information.  At the Executive Session on August 5th, 

2003, the Board authorized the Office of Zoning to 

instruct the Applicant that the aforementioned plans 

must be submitted to the record by September 23rd, 

2003. 

  Also, parties were notified and were 

allowed to respond to the submissions by September 30, 

2003.  The Applicant submitted the required documents, 

and that's in your case folders, Exhibit 129.   

  And there were responses by parties.  One 

from the citizens concerned with the Home's expansion. 

 And that's in your case folders as Exhibit 130. 

  And from the ANC-3F, and that's in your 

case folders as Exhibit 131.  Also, this morning by 

fax, the office received from the Applicant, in a 

letter dated October 6, 2003, and that exhibit number 
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is 123, 134, rather.  And that completes my briefing, 

Mr. Chairman. 

  CHAIRPERSON GRIFFIS:  Thank you very much, 

Mr. Moy.  Before we get right into this, I think 

there's a lesson that has been learned by this Board 

regarding this application. 

  And I think the mistake that we made in 

this was believing that our direction for the 

submission into the record was very clear and precise 

enough that a document could be revised and then 

submitted into it with little or no trouble. 

  I'm not putting blame anywhere.  In fact, 

more on us than anything else.  But we are where we 

are at this point for the application. 

  We do have to, based on our previous 

motion, we do have to review the submissions, all the 

submissions.  That is the revised plans, etcetera, and 

the responses to that. 

  It is my understanding that the Applicant 

is amenable to taking additional time to work on the 

revision of this plan and resubmit within a matter of 

time period.  And let me hear Board comment on that. 

  MR. ZAIDAIN:  Mr. Chair, after receiving 

the information that was submitted today, and noting 

the precarious position that I think everybody is in 
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in this application, I think we have a responsibility 

to make sure that the community has an opportunity to 

look at the Applicant. 

  Because we do have to consider their 

input, as well, in this process.  Also, we gave 

specific guidance to the Applicant in terms of the 

site plan and landscaping plan, etcetera, and what we 

were expecting to see. 

  And obviously the Applicant has requested 

additional time to work on that, on that, on those 

plans, with the community.  So I would make a motion 

that we postpone this decision for six months in 

accordance with the request that came in today. 

  And give special note to the Applicant to 

make sure that they pay attention to the guidance that 

we gave at our last decision making meeting on this, 

on this case. 

  CHAIRPERSON GRIFFIS:  Good, thank you.  Is 

there a second to the motion? 

  MR. MAY:  Second. 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. May. 

 Additional comments?  Deliberation on the motion is 

before us.   

  MR. MAY:  No, I'd just like to underscore 

the point that the, the major issue, well, frankly let 
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me back up just a second.  I'm kind of relieved that 

we're not having to vote up or down on this specific 

landscape plan, because -- 

  MR. ZAIDAIN:  I agree with that. 

  MR. MAY:  -- the little time that we've 

had it, it's very clear that it doesn't really address 

the intent of our, our direction to the Applicant. 

  And that we'd like to see the green space 

better treated in the development of the landscape 

plan.  And it's true that there, it complies with the 

130 spaces, or at least one version of it complies 

with 130 spaces. 

  But it's obvious that there hasn't been a 

very large reduction in the amount of paving.  And so 

we need to see a really improved landscape plan.  And 

hopefully in six months we'll see that. 

  MR. ZAIDAIN:  Right, and I think that the 

parties in opposition in this application will be 

given time to, and it's my understanding that the 

parties will be given time to work with the Applicant. 

   But I think that, if, at 

minimum, the transcript from our decision making 

meeting could be used as guidance on all those issues. 

  CHAIRPERSON GRIFFIS:  That's an excellent 

point.  Shall we call the roll?  Yes, let's do that 
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and then I'll take up my issue.  Any other speaking to 

the motion?   

  The motion before us, I would ask for all 

those in favor to signify by saying aye. 

  (Chorus of ayes.) 

  CHAIRPERSON GRIFFIS:  And opposed? 

  (No response.) 

  CHAIRPERSON GRIFFIS:  Thank you, all.  Mr. 

Moy. 

  MR. MOY:  Staff would record the vote to 

continue the case application six months from today.  

The vote is four, zero, one on the motion on Mr. 

Zaidain, seconded by Mr. May. 

  IN favor of the motion, Mr. Etherly and 

Mr. Griffis and one Board member not hearing the case, 

not voting.  And that date was the, Ms. Bailey, in 

April? 

  MS. BAILEY:  Mr. Chairman, you can either 

have it April 6th or 13th.  The week of April 6th is 

Easter, but the following week would be the 13th. 

  CHAIRPERSON GRIFFIS:  Well, let's set it 

for the 13th.  Now, what I would like to do, in order 

to ensure that we don't find ourselves in the same 

situation and not make this a huge two-step process, 

but I'd like to have submissions in three weeks prior 
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to the decision, so that the Board will in fact be 

able to review it. 

  That would mean that the revision is 

submitted and all the responses to it.  Which may set 

us back to two submission times, which I think would 

be absolutely appropriate. 

  It would give the Board ample time to, as 

we tried to do this week, review the entire case and 

then analyze the submissions. 

  Conceivably, and I would hope that, and 

would not anticipate that this happened, if we weren't 

ready to go forward on the 13th, we could take actions 

before that or certainly be prepared on the 13th. 

  So, with that said, Ms. Bailey. 

  MS. BAILEY:  Submissions would be due, Mr. 

Chairman, on March 23rd.  March 23rd. 

  MR. ZAIDAIN:  Okay, all testimony on these 

submission will be submitted in writing.  We're not 

conducting a hearing, just a normal decision making 

meeting, is that correct? 

  CHAIRPERSON GRIFFIS:  That's right. 

  MR. ZAIDAIN:  Okay.  So, then it must be 

served on the parties.  I think that's critical. 

  CHAIRPERSON GRIFFIS:  That's right. 

  MS. BAILEY:  So on April 13th, Mr. 
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Chairman, that would be a special public meeting at 

9:00 a.m.  Is that correct, Mr. Chairman? 

  CHAIRPERSON GRIFFIS:  Yes.  Actually, I'm 

sorry, because I thought that you were saying the 6th 

was our public meeting and that we may not be meeting 

then. 

  MS. BAILEY:  Well, no, I was just saying 

that the week of the 6th is Easter, so you can either 

have it that day or the 13th, whichever you prefer.  

But the 6th, as far as I know, is available.  It is 

Passover. 

  CHAIRPERSON GRIFFIS:  No, let's due the 

13th, that sounds fine.  We'll just hold that.  Okay, 

and I'm sorry.  The submission dates then are? 

  MS. BAILEY:  March 23rd for submissions, 

April 13th, at a special public meeting for the 

decision.  

  CHAIRPERSON GRIFFIS:  Don't we need two 

dates for the submission, as we're having the 

submission from the Applicant and then responses to 

the submission? 

  MS. BAILEY:  Submissions would be March 

23rd, Mr. Chairman, and the responses could be filed 

by April the 6th, with the decision being April 13th. 

  CHAIRPERSON GRIFFIS:  Okay, I think that 
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would be excellent.  Of course, they can all come in 

before that.   

  ANC REPRESENTATIVE:  Mr. Griffis. 

  CHAIRPERSON GRIFFIS:  Yes. 

  ANC REPRESENTATIVE:  Our ANC meets the 3rd 

Monday in March, where we would have to do our ANC 

position.  So we would like, if possible, to have the 

Applicant's submission before them. 

  You know, not wait until April 13th.  

Because if he doesn't give it to us until after our 

ANC meeting -- 

  CHAIRPERSON GRIFFIS:  What's the date of 

your ANC meeting in March? 

  ANC REPRESENTATIVE:  It's the third 

Monday.  I don't have a calendar in front of me. 

  CHAIRPERSON GRIFFIS:  Luckily we do. 

  ANC REPRESENTATIVE:  Good. 

  CHAIRPERSON GRIFFIS:  Do you know what 

that is, Ms. Bailey?  The third Monday is, one, two, 

the 15th, is that correct? 

  ANC REPRESENTATIVE:  Unless we have to, 

you know, have to hold a special meeting just on this, 

which we prefer not to. 

  CHAIRPERSON GRIFFIS:  So the Monday before 

that is March 8th, 8 March.  The 15th, 23rd.  Right.  
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Right, so the Applicant's submission is 8th of March. 

 We would then have responses to that by the 23rd, and 

the special public meeting would be on the 13th of 

April.  Does that sound appropriate, Ms. Bailey? 

  MS. BAILEY:  Does that work for the ANC? 

  CHAIRPERSON GRIFFIS:  As everyone's in 

attendance, the Applicant also?  That's affirmative?  

Those dates work, okay.  IN which case -- 

  MS. BAILEY:  Repeat? 

  CHAIRPERSON GRIFFIS:  Sure. 

  MS. BAILEY:  Submissions would be due 

March 8th.  The responses would be due March 23rd, and 

then the Board will make a decision on April 13th. 

  CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you very much.  Okay, anything else we needed to do in 

this case, then?  If not, Mr. Moy, why don't we call 

the next case. 

  MR. MOY:  The next Case Application is 

Application Number 17021 of Estelle Goldman, pursuant 

to 11 DCMR 3104.1, for a special exception to continue 

the use of a non-conforming retail Grocery/Deli, last 

authorized by BZA Order 16261, dated November 12th, 

1997. 

  With hours of operation expanded to 24 

hours a day, under Section 2003, in the FBOD/R-3 
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District at premises 912 New Hampshire Avenue, N.W., 

first floor and basement, Square 28, Lot 122. 

  On September 23rd, 2003, the Board 

completed testimony on the application and requested 

additional information for its decision on October 7, 

2003. 

  The Applicant and parties were to provide 

summary reasons for the time period of approval for 

the special exception and draft proposed conditions  

due September 30, 2003. 

  This was provided by the Applicant, the 

ANC-2A and Harold *______, Exhibits 52, 51, and 50, 

respectively.  From the Applicant, due by September 

30, also, a draft language or discussion points of 

issues and concerns to be contained in the management 

agreement.  And that is in your case folders 

identified as Exhibit No. 52. 

  As a preliminary matter, the ANC-2A has 

submitted a letter with comments on the Applicant's 

management agreement. 

  And this was not one of the requested 

information from the Board.  And this is in your case 

folders under Exhibit 53.  And that completes my 

briefing, Mr. Chairman. 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. Moy. 
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 I'm a little confused about the last submission, 

Exhibit Number 53.  What's attached is actually the 

attachment that was, well it's the propose management 

agreement with the versions, and marks of the ANC. 

  And, Mr. Moy, you indicated that it wasn't 

timely filed or this wasn't going to what was 

requested? 

  MR. MOY:  My understanding is that it 

wasn't going to anything that was requested.  

Although, at the time of the Board meeting, there was 

no provision arranged for comments from other parties 

nor the ANC, on the management agreement. 

  So this would be at your Board, the 

Board's discretion. 

  CHAIRPERSON GRIFFIS:  I see.  I see.  

Comments from the Board?  I mean one of the things 

that the letter does address is the time approval that 

we had asked to be addressed.  But, Ms. Miller? 

  MS. MILLER:  Well, just looking at the 

letter, it does address conditions for the Board's 

order. 

  CHAIRPERSON GRIFFIS:  Right. 

  MS. MILLER:  So, which we did ask for. 

  CHAIRPERSON GRIFFIS:  Right.  So is there 

any objection to waiving our rules and procedure on 
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time limits and accepting this into the record?  

Noting no objection from the Board, I would do that. 

  It is, I think, substantive to what was 

requested.  I don't think it goes beyond the scope of 

a lot of what is already in the record and has been 

addressed. 

  And what we did ask for, in fact, was 

essentially proposed conditions and then discussion on 

the term limits. 

  So, that being said, let's get into this. 

 As you recall, the application first came into us, of 

course, for the continuing use, but also for the 

expanded time period.   

  The Applicant, during the public hearing, 

of course, removed the expanded time and hours of 

operation from the application.  Therefore we are 

looking to a special exception to continue the use of 

non-conforming retail grocery store. 

  Critical issues for this, I think, are 

very typical, but are also critical.  And that is the 

condition, that being the facade itself and the 

maintenance, the upkeep of the property, the 

management of the property. 

  The noise, the late night hour operations. 

 Trash, of course, is attendant to all of those.  And 
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a large issue of loading.  That being timing for it 

and somewhat area.  I think that's fairly clear. 

  But the time allowed and the ability to 

conform to it.  In the beginning of the public 

hearing, when we started, it was noted that their 

previous order had expired. 

  There was quite, I think, not clear.  

There was direct questioning of the Applicant of why 

that was allowed to happen. 

  And there was an indication that one of 

the staff persons responsible for that had not been, 

or at least overseeing it, had not been in this area 

and now has returned. 

  I think the Board was very clear on the 

fact that we would look to and impress upon the 

direction that a system be established, by which it is 

not relying upon a single employee or several 

employees that may transition or may get promoted, and 

you know, not pay attention to the details, such as 

this nature. 

  In previous cases I think I would have had 

even more of a difficulty with that.  In this case I 

have a fairly good comfort level. 

  First of all, I think the record shows 

that the operation continued, even with the lapsing of 
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the order.  I'll note that it wasn't a perfect 

program, but I think that the actual condition of the 

elements did not change just because we had a lapse of 

the Board. 

  I certainly am not making argument that 

this is a good precedent.  That everyone ought to just 

kind of, you know, continue on whether they have it or 

not. 

  But, the most important piece is, as has 

been established by the Office of Zoning, we do have a 

Compliance Officer.  And that gives me great insurance 

in, first of all, any orders that go out and any 

conditions that are attendant to that order. 

  That we do have a vehicle in order to 

monitor that.  So it goes, again, to first of all, 

being out of non-compliance for having an expired 

order, but also, more importantly of any condition 

that might be included in an order. 

  That we do have the ability.  And it's not 

going to be a day-to-day monitoring of a situation, 

but if there was a critical problem with conforming to 

an order, that there is an initial step that can be 

taken. 

  I won't go into all the details on that, 

but, that being said, the issues laid out before us, 
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and this is a long-standing use.   

  There is quite a bit of photographic 

evidence in the record and also testimony regarding 

it.  There has been quite a bit of negotiation and 

understanding, although it's not 100 percent together. 

  But there's been a lot of negotiation that 

have taken place between the community.  That has 

given us quite a bit of evidence of what is happening 

and what we should address. 

  I'm overwhelming persuaded by the 

gentleman that testified about walking his dog, and 

his timeliness of his dog walking. 

  And I bring that up because of the fact 

that he was able to, on a very continued and fairly 

timed understanding, note the store and its operation. 

  And I think that is pertinent testimony 

for us to discuss.  And I think one of his main 

concerns was the truck loading. 

  With that, let me turn it over because 

I'll hear from others and I think that we can go right 

in and do this. 

  MR. ZAIDAIN:  Mr. Chair, I concur with 

your statement that I think that the, in general that 

the special exception test was met, in order to 

continue this use. 
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  I think what it comes down to is an issue 

of conditions, which seems to be kind of the theme of 

the day, I guess. 

  Some of the conditions, as submitted by 

the Applicant, I think, well, let me start out -- 

some, I want to be careful that this Board doesn't 

overreach its boundaries. 

  For example, Condition 15-A of the 

Applicant's submission deals with hospitality and how 

that will not be extended to derelicts or other people 

loitering in front of the store. 

  CHAIRPERSON GRIFFIS:  I think, actually, 

let me interrupt you, because aren't you looking, 

you're looking at the management agreement? 

  MR. ZAIDAIN:  Yes, I mean are we clear 

that that's not going to be part of the order? 

  CHAIRPERSON GRIFFIS:  I think, in the 

submission from the Applicant, my understanding and I 

think it's the way we should go, is that we actually 

look to the following proposed conditions. 

  MR. ZAIDAIN:  Okay. 

  CHAIRPERSON GRIFFIS:  In which they have 

one through 17. 

  MR. ZAIDAIN:  Okay, that clears up a lot 

of issues for me, because -- 
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  CHAIRPERSON GRIFFIS:  That may well be a 

good reference point to go through in terms of 

crafting conditions, so that we subtract, add or 

eliminate, whatever we want to do. 

  MR. ZAIDAIN:  Okay, well I think, there's 

a lot of, the way I read the submissions, and I'd like 

to hear if somebody has a different opinion, I think 

there's a lot of harmony between what's going on 

between the Applicant and the community. 

  I think the big issue is obviously one of 

time.  You know, I have to say I was kind of hoping 

for a bit more reasoned information in terms of us 

generating a time frame which is good for everybody. 

  However, it seems like both sides have 

kind of, you know, one is wanting a longer one and one 

is wanting the existing one.  And I have to say, just 

from the testimony that we heard at the hearing and 

the additional submissions, I'm not convinced to 

extend the time frame at this time. 

  I think we should err on the side of 

caution, which would be three years, which was the 

original submission. 

  I think we heard some, you know, some 

testimony with regard to whether or not the orders 

were being complied with and the timing.  I think, 
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there's a piece of me that thinks that three years may 

be overly cautious, because I think this has been a 

long-standing use. 

  But, I did not hear any evidence in the 

record or from the submissions, that would persuade me 

to lengthen it.  Other than the fact that there have 

been some problems in the past with some of the, with 

compliance of the orders. 

  So, unless the Board members can convince 

we otherwise, I'm still on the side of three years. 

  CHAIRPERSON GRIFFIS:  Okay, well I think 

to support, whether I'm in support or not of that, the 

Office of Planning recommended three years.  Is that 

correct? 

  MS. MILLER:  That is correct.  And as did 

the ANC. 

  CHAIRPERSON GRIFFIS:  Okay.  So do you 

want to put a motion together and crack conditions, 

Mr. Zaidain, or would you like to run through 

conditions and then do a motion? 

  MR. ZAIDAIN:  Well, if I could, can I make 

a motion and then have assistance, before I approve 

this? 

  CHAIRPERSON GRIFFIS:  You can make a 

motion to approve of the following conditions. 
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  MR. ZAIDAIN:  Because we've been inundated 

with paper today, so my paperwork may be wrong.  But, 

I'll make a motion to approve Application No. 17021 of 

Estelle Goldman, pursuant to 11 DCMR 3104.1, for a 

special exception to continue the use of a non-

conforming retail grocery deli. 

  And I guess I would invite a second and 

then we can go through conditions, if that's amenable 

to everyone. 

  MS. MILLER:  I'll second. 

  CHAIRPERSON GRIFFIS:  Thank you very much. 

 Mr. Zaidain, let's go through the motion and then 

let's go to conditions.  And I think the other 

pertinent point, in terms of the special exception, is 

there was not a party in opposition to the continued 

use of this. 

  MR. ZAIDAIN:  Correct. 

  CHAIRPERSON GRIFFIS:  It did come to, in 

terms of the conditions of the use.  And then as we 

talked about the extended date.   

  MR. ZAIDAIN:  Right. 

  CHAIRPERSON GRIFFIS:  Okay, under Mr. 

Zaidain's motion that's been seconded, the Board is 

now open to crafting conditions attendant to that.  

Mr. Zaidain, would you like me to -- 
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  MR. ZAIDAIN:  Actually, I'm going to start 

with, if I'm understanding where you're coming from, 

Mr. Chair, you're looking at the submission, just at 

one of the submissions that has conditions as being 

the Applicant's submission dated September 30th, and 

that would be Numbers 1 through 17. 

  CHAIRPERSON GRIFFIS:  Yes. 

  MR. ZAIDAIN:  Would that be a good 

starting point? 

  CHAIRPERSON GRIFFIS:  I believe so. 

  MR. ZAIDAIN:  Okay, why don't we start 

there.  The first condition the approval shall be for 

a period of three years from the date of the final 

order. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MR. ZAIDAIN:  Hours of operation shall not 

exceed from 7:00 a.m. to 11:00 p.m., daily.  7-Eleven 

delivery trucks will make their deliveries between 

8:00 p.m. and 10:00 p.m. only. 

  And I'm assuming that, as we go through 

this, if people have objections, to raise them as we 

go through each one. 

  CHAIRPERSON GRIFFIS:  Right.  And we 

should.  Ms. Miller. 

  MS. MILLER:  Well, I just want, I think it 
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might be useful, if we can, I don't if we can contrast 

and compare, but as we go along.  For instance, when 

we do Number 1.  The Applicant asked for six years and 

we know that the ANC has asked for three and then we 

can decide. 

  I mean, for instance, some of them are, at 

least we can identify those that -- 

  CHAIRPERSON GRIFFIS:  That's the point.  

I'm going in a step ahead -- 

  MS. MILLER:  I'm just saying that -- 

  CHAIRPERSON GRIFFIS:  -- that I'm assuming 

that, and I know, that the Board has read all the 

submissions.  So if Mr. Zaidain proposed three years 

and you really wanted to advocate six, let's just 

bring that up. 

  MS. MILLER:  Just jump in? 

  MR. ZAIDAIN:  Right, so -- 

  MS. MILLER:  But I think it would be 

helpful, if you know, I don't know, for instance, 

Number 2, I think there's just no dispute with respect 

to the hours of operation. 

  I think ANC and OP agreed that seven to 11 

daily is fine.  It would useful to know which ones are 

under controversy and which aren't. If can eliminate 

the ones -- 
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  MR. ZAIDAIN:  I don't have all that in 

front of me. 

  MS. MILLER:  Okay, so we'll have to jump 

in. 

  CHAIRPERSON GRIFFIS:  Yes, just bring it 

up. 

  MR. ZAIDAIN:  Not to sound contentious, 

but I'm just going by the ones that I agree with.  I 

mean, and just from reading the submissions, I think 

they were all pretty well, they were pretty 

consistent. 

  I mean to me the only issue of contention 

was the time frame. 

  CHAIRPERSON GRIFFIS:  Good.  Moving ahead, 

we have two types of deliveries, one is the 7-Eleven 

deliveries and the other is the non-7-Eleven or other 

attendant deliveries. 

  MR. ZAIDAIN:  Right. 

  CHAIRPERSON GRIFFIS:  Is there a timing on 

that one? 

  MR. ZAIDAIN:  In terms of time of 

delivery? 

  CHAIRPERSON GRIFFIS:  Yes. 

  MR. ZAIDAIN:  Okay, non-7-Eleven 

deliveries will be made on a scheduled basis between 
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9:30 a.m. and 3:30 p.m., so that only one delivery 

vehicle is at the site at any given time. 

  CHAIRPERSON GRIFFIS:  Okay.   

  MR. ZAIDAIN:  Condition Number 5, all 

deliveries will be made using the commercial loading 

zone on New Hampshire Avenue, immediately adjacent to 

the site. 

  CHAIRPERSON GRIFFIS:  Very well, comments? 

  MR. ZAIDAIN:  Which I believe is a 

reiteration of existing law. 

  CHAIRPERSON GRIFFIS:  Very well. 

  MR. ZAIDAIN:  Our Applicant went through 

the trash containers belonging to 7-11 and the 

district government in front of the store at least 

twice daily or more frequently as required. 

  I'd like to discuss that for a second.  

Are we, and I'd like to hear from Corp. Counsel or 

anybody else.  Are we able to condition them 

performing a service that the District of Columbia 

government may or may not be obligated to do? 

  CHAIRPERSON GRIFFIS:  Anyone?  Actually 

we're not. 

  MR. MAY:  But there is an indication it 

was previously ordered that way. 

  CHAIRPERSON GRIFFIS:  That's true, but 
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rather than pile on past mistakes.  We don't have any 

jurisdiction to tell them that they have to empty 

District government trash containers. 

  MS. MILLER:  I think that's correct. 

  CHAIRPERSON GRIFFIS:  Okay.  However -- 

  MS. MILLER:  I think it might be a little 

different when it's their own proposal to do it. 

  CHAIRPERSON GRIFFIS:  That's true.  As 

they have proposed -- 

  MR. ZAIDAIN:  Because it's been proffered. 

  CHAIRPERSON GRIFFIS:  -- as one of the 

conditions that's been proffered by the Applicant, I 

think we can accept it.  And noting that they won't 

come back to us if DDPW gets on their case for doing 

their job. 

  I would say that the Applicant will empty 

trash containers belonging to 7-ll and the District of 

Columbia twice daily or more frequently.  I think we 

just need language in there that just states that, 

will not allow overflowing of trash containers. 

  Twice daily and in no circumstance allow 

the overflowing of the trash containers. 

  MR. ZAIDAIN:  Okay. 

  CHAIRPERSON GRIFFIS:  On their site. 

  MR. ZAIDAIN:  Okay, so that's a 
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clarification to Condition 6? 

  CHAIRPERSON GRIFFIS:  That's correct. 

  MR. ZAIDAIN:  Okay.  Condition 7, 

Applicant will clean the sidewalk and gutter in front 

of the store to ensure that they are clean at all 

times.  Again, I have not problem with that, but we 

are conditioning to -- 

  CHAIRPERSON GRIFFIS:  No, I think that 

would go to -- 

  MR. ZAIDAIN:  -- clean probably public 

right-of-way. 

  CHAIRPERSON GRIFFIS:  -- responsibility.  

But as it also is being proffered, I think that's 

fine. 

  MR. ZAIDAIN:  Okay, Applicant will clear 

trash from the sidewalks in front of the adjacent and 

nearby buildings to the north and south of the store 

on regular basis. 

  CHAIRPERSON GRIFFIS:  We'll accept that 

proposed condition from the Applicant. 

  MR. ZAIDAIN:  Okay.  Applicant will clear 

snow and ice from the sidewalk in front of the store 

to ensure safe passage. 

  CHAIRPERSON GRIFFIS:  I would add to that 

by the opening of the store within, I don't know, 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 98

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

eight hours, if the store is closed. 

  MR. ZAIDAIN:  I would like to clarify 

Condition 9 by saying Applicant will clear snow and 

ice from the sidewalk, in front of the store, on their 

property, to ensure safe passage. 

  I'm happy to deliberate these as being 

proffered, but I think we may be getting into the 

issue of trash and then to clear snow and ice from 

public right-of-way, and I know -- 

  MR. MAY:  They are required to do that by 

law. They are required to clear the sidewalk. 

  MR. ZAIDAIN:  Is that the D.C. law that if 

there's adjacent property, they're responsible for -- 

  MR. MAY:  There is timing that's 

prescribed for it, although it's probably more 

generous than people would like in the neighborhood.  

It's something like 24 hours. 

  MR. ZAIDAIN:  Okay. 

  CHAIRPERSON GRIFFIS:  The point is we 

don't want to be redundant and try and take 

jurisdiction.  I mean that's what we've had before in 

a previous case that, you know, an Applicant would 

come in compliance with some other Code, Law or 

Regulation and that comes into the jurisdiction of 

monitoring that. 
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  Something like this, as it's been 

proffered, and I think it is systematic to the 

operation of the store, I think it's appropriate. 

  MR. ZAIDAIN:  Okay, well, I think Mr. 

May's comment of the existing law gives me some 

comfort with that. 

  CHAIRPERSON GRIFFIS:  Or we could just put 

that in compliance with -- 

  MS. MILLER:  I just want to pose a 

question on that because, are they required to do 

adjacent properties?  I know they are required to 

clear the snow in from of their own property, as a 

matter of right. 

  MR. ZAIDAIN:  That's where, I mean, I may 

have confused it.  I said if you're adjacent to the 

public right-of-way.  If it's in front of your house, 

it's required. 

  MS. MILLER:  Oh, is that what adjacent, I 

thought it was adjacent and nearby -- 

  MR. MAY:  That's trash.  You're looking at 

-- 

  CHAIRPERSON GRIFFIS:  That's for trash. 

  MS. MILLER:  Oh, I'm sorry, okay. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MS. MILLER:  Sorry, I'm with you. 
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  MR. ZAIDAIN:  Next, Condition 10 is 

Applicant will take reasonable steps to prevent 

loitering and panhandling inside and outside of the 

store.  I am not in support of that condition. 

  CHAIRPERSON GRIFFIS:  I don't know what 

the steps are.  I don't know how that's -- 

  MR. ZAIDAIN:  I think that's reflected in 

the management agreement anyhow, that is not a part of 

this order. 

  MS. MILLER:  Wasn't that also a part of 

the previous order?  I think. 

  MR. ZAIDAIN:  I'm not sure. 

  MS. MILLER:  I'll double check that. 

  MR. ZAIDAIN:  Okay, Condition 11, 

Applicant will maintain the exterior appearance of the 

premises in keeping with the residential character of 

the Foggy Bottom Historic District and Foggy Bottom 

Overlay District. 

  Any exterior lighting shall be minimized 

and directed downward and away from all adjoining 

residential property. 

  Applicant will take all reasonable 

measures to minimize the light visible from the inside 

of the store, including tinted windows and doors. 

  CHAIRPERSON GRIFFIS:  That's an old 
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condition also.  What's your comments on that? 

  MR. ZAIDAIN:  I have no feelings in 

opposition on that. 

  CHAIRPERSON GRIFFIS:  Any other comments?  

  (No response.) 

  MR. ZAIDAIN:  Okay, Condition 12, no signs 

or posters will be posted in the windows and no public 

telephones, teller machines or other similar devices 

will be added to the exterior of the building. 

  No electronic or mechanical amusement 

machines will be located on the premises.  I'm curious 

as to what mechanical amusement machines may be. 

  CHAIRPERSON GRIFFIS:  Pinball machines.  

Or maybe you're too young to know what that is.   

  MR. ZAIDAIN:  That, quite obviously, is 

from an old order.   

  MR. MAY:  It's Space Invaders, I think.  

  MR. ZAIDAIN:  Condition 13, no storage 

containers or other items will be stored on the 

exterior of the store.  Comments? 

  MR. MAY:  Well, I think it's implied that 

that obviously is not including garbage receptacles 

because we, we're winning those out there, I don't 

know if you want to clarify that. 

  MR. ZAIDAIN:  Okay.  No storage 
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containers, excluding garbage receptacles or other 

items will be stored on the exterior of the store. 

  MR. MAY:  I think it's pretty safe to say 

that it's, if it's storage, it's not trash. 

  MR. ZAIDAIN:  Okay. 

  MR. MAY:  And people don't store their 

trash next to them. 

  MR. ZAIDAIN:  Condition 14, Applicant will 

maintain the exterior landscaping of the property 

including regular maintenance and replacement through 

a qualified contractor. 

  CHAIRPERSON GRIFFIS:  Okay, there's 

language that was supplied to us as a proposed 

condition that went further into what that was.  

Talking about annuals, replanting perennials, shrubs, 

to ensure that the railing entrance is hidden as seen 

from the sidewalk. 

  I'm open.  I bring that up as it's been 

put forward.  I believe that is part of a management 

agreement also.  It seems that this, it seems that 14 

is succinct, which I like.  What am I looking at. 

  Yes, and I think that is fairly 

measurable. 

  MR. ZAIDAIN:  Well, I'm not sure if you 

want to get nitpicky about it, through a qualified 
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contractor is a good issue to have in there.  Because 

I mean, consider we want the Zoning Inspector out 

trying to find our whether the contractor they're 

going to be using is officially qualified or not. 

  I don't think, I think the goal here is to 

maintain the landscaping. 

  MR. MAY:  I think the point is that they 

don't want to have them just hire one of the street 

people in the neighborhood to, you know, weed the 

garden or something like that. 

  It should be an actual landscaping 

contractor, and it's not unreasonable to require that. 

  MS. MILLER:  I'm just wondering where is 

the alternative language regarding landscaping? 

  MR. MAY:  I think it's in the ANC. 

  CHAIRPERSON GRIFFIS:  In the file you want 

to reference with Exhibit Number 51, Page 2. 

  MR. MAY:  That's a quote from the 

management agreement, which goes into greater detail. 

  CHAIRPERSON GRIFFIS:  Lot's of greater 

detail, which I think is sufficient. 

  MR. MAY:  So you think the condition as 

it's written by the Applicant is -- 

  CHAIRPERSON GRIFFIS:  Well, let me show  

you in here where they make a good point why do we 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 104

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

have to have these specific items by contractor.  And, 

you know, I don't know, do we want to spend the time 

to deliberate that? 

  MR. MAY:  I would leave, I propose leaving 

Condition 14 as it was offered by the Applicant. 

  CHAIRPERSON GRIFFIS:  And I think the 

intent is absolutely clear on what it means.  Fifteen. 

 Yes, Ms. Miller. 

  MS. MILLER:  Well, I kind of liked the 

other language.  It fits the problem with more 

specific language.  You think it's too specific? 

  MR. ZAIDAIN:  Which language? 

  MS. MILLER:  Well, there's just the 

wording that it will be maintained by a landscaper, 

including planting of annuals and replanting of 

perennials as required. 

  Shrubs will ensure that the railing 

entrance is hidden, as seen from the sidewalk. 

  MR. MAY:  It's probably the last part 

that's -- 

  MS. MILLER:  The shrubs? 

  MR. MAY:  You know, prescribing that the 

shrubs disguise the rail, I mean shrubs grow and die. 

 Are you going to make sure that they always have four 

foot high shrubs there.  
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  I mean it's just, I think it's, if they 

want to put that into the management agreement, that's 

one thing.  But I think as a condition of our order, 

it's just a little bit much. 

  MR. ZAIDAIN:  I would agree with Mr. May. 

  MS. MILLER:  Okay.  Are we leaving in the 

qualified contractor? 

  MR. ZAIDAIN:  I would, yes. 

  MS. MILLER:  Okay, okay, that's fine. 

  MR. ZAIDAIN:  Very well.  Condition 15, 

the Applicant and its Franchisee will attend at least 

one ANC-2A meeting in September of each year.  I, can 

I assume that there are more than one ANC-2A meetings 

in the month of September?  I think that's rather 

specific.   

  MS. MILLER:  I'm noting a nod from the 

audience, and I'm wondering that perhaps that might 

mean that there isn't, and if there isn't, you might 

want to adjust that to say on or about September, to 

be flexible. 

  CHAIRPERSON GRIFFIS:  I think it means  

one ANC meeting, and it would be in September, once a 

year. 

  MS. MILLER:  Yeah, but in the event they 

couldn't make it -- 
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  MR. ZAIDAIN:  But that's only one 

opportunity -- 

  MS. MILLER:  The one September meeting, 

due to illness, emergency, you might want to permit a 

little more flexibility on both sides to have it in 

October, for instance. 

  MR. ZAIDAIN:  Right. 

  MS. MILLER:  I just want to bring the 

Board's attention to the ANC submission on October 

3rd.  It's Exhibit 53.  And it says in there that, 

they note that the Applicant's proposed conditions in 

Points 15 to 17 relate to purely bilateral relations 

between the Applicant and ANC 2A. 

  We are not at all sure that they are 

appropriate or necessary conditions for inclusion in 

the BZA order? 

  CHAIRPERSON GRIFFIS:  Right, I tend to 

agree, 15, 16, and specifically 17.  We're either 

going to have to substantially change the language of 

that or throw it out all together. 

  I don't, I have no dispute with the 

intent.  It reads Applicant and Franchisees, on an 

annual basis, will consider changes to the management 

agreement, as reasonably requested by the ANC and/or 

members of the community. 
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  I think absolutely that should happen.  

However, I'm not sure how we'd measure considerate 

changes and compliance with considering changes.  And 

I'm not sure how we would measure or compliance with 

reasonable requests. 

  All of which, I understand the intent, but 

I would agree.  

  MR. ZAIDAIN:  All right, so you're saying 

strike 15, 16 and 17? 

  CHAIRPERSON GRIFFIS:  I'm striking, yes it 

was proposed that we strike 17 at this point.  

Sixteen, both the Applicant and Franchisee will 

maintain a point of contact for the ANC, and community 

must respond promptly to all inquiries. 

  I think that also goes to the agreement 

and the participation of the ANC.  I think it's 

absolutely important and should be done. 

  It's not something that we should take 

jurisdiction over compliance and monitoring.  What 

ours will go to is directly to the site itself and if 

there's evidence that it's falling apart in our other 

conditions, well, they could have met 100 times at the 

ANC and it's still not in good condition. 

  And that's what we should measure and base 

our compliance with. 
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  MR. ZAIDAIN:  And I agree with you and I 

think the point that this will have to come back in 

three years and this process is inclusive of the ANC's 

position.  And if there's no coordination between the 

use and the ANC, then that would certainly cause a 

problem in the next proceeding. 

  CHAIRPERSON GRIFFIS:  Very well.  Mr. 

Zaidain, you have a motion before us that's been 

seconded with 14 conditions. 

  MR. ZAIDAIN:  Correct. 

  CHAIRPERSON GRIFFIS:  Any further 

deliberation on the motion?  Ms. Miller. 

  MS. MILLER:  No, I just wanted to clarify 

that we were striking 15 as well. 

  MR. ZAIDAIN:  Fifteen, 16 and 17, of the 

Applicant's submission we're striking. 

  MS. MILLER:  Yes. 

  CHAIRPERSON GRIFFIS:  Okay, any other 

comments.  Clarification, deliberations? 

  (No response.) 

  CHAIRPERSON GRIFFIS:  Very well.  Then I 

would ask for all in favor of the motion with 14 

conditions signify by saying aye. 

  (Chorus of ayes.) 

  CHAIRPERSON GRIFFIS:  And opposed? 
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  (No response.) 

  MR. MOY:  Staff would record the vote to 

approve the motion to approve the Application 500 on 

the motion of Mr. Zaidain, seconded by Ms. Miller.  

Also in favor to approve Mr. Griffis, Mr. Etherly and 

Mr. May.  Do I need to go over the conditions? 

  CHAIRPERSON GRIFFIS:  No. 

  MR. MOY:  All right. 

  CHAIRPERSON GRIFFIS:  Please don't.  And 

we will actually review and make sure that the exact 

wording is directly related to what we were talking 

about and the intent. 

  With that, we're going to take another 

short break.  That will allow us to have some brief 

food and bring our blood sugar back up, and then 

dispense with the rest of the morning's cases and then 

go into the afternoon case. 

  So I would propose that we be back in 30 

minutes.  Is that correct, Mr. Moy? 

  MR. MOY:  That is correct, sir. 

  CHAIRPERSON GRIFFIS:  Okay, good, thank 

you very much. 

   (Whereupon, the foregoing matter 

   went off the record at 12:33 

   p.m. and went back on the record 
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   at 1:31 p.m.) 

  CHAIRPERSON GRIFFIS:  This is the 

afternoon session of Board of Zoning Adjustment 

meeting on 7 October, 2003.  Let me also welcome this 

afternoon, Ms. Mitten, who is representing the Zoning 

Commission on the case we are about to go to 

deliberation and decision on. 

  With, Mr. Moy, if you wouldn't mind 

announcing the case. 

  MR. MOY:  Yes, Mr. Chairman, the case is 

Application No. 17012 of Jemal's Benjo, LLC, pursuant 

to 11 DCMR 3103.2, for a variance from the building 

height provisions under Section 770.    

  A variance from the floor area ratio 

requirements under Section 771.  A variance from the 

residential recreation space requirements under 

Section 773.  

  And a variance from rear yard requirements 

under Section 774, to permit the renovation of 

historic buildings for mixed use, retail office and 

residential in the C-2-A District at premises 1301 

through 1309 9th Street, N.W., Square 399, Lots 62, 

63, 800, 801, 803 and 804. 

  On May 20th, 2003, the Board completed 

testimony on the case application and scheduled its 
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decision for June 3rd, 2003.  At the June 3rd meeting, 

the Board discussed the case application and requested 

additional information from the Applicant. 

  And the Board rescheduled its decision for 

August 5th, 2003.  On August 1st, 2003, the Applicant 

submitted a letter requesting that the Board not act 

of the application until September 9th, 2003, Board 

Meeting. 

  At it's meeting on August 5th, the Board 

granted the Applicants request for additional time to 

prepare its response to the Board, and then scheduled 

its decision for October 7th, 2003. 

  The Applicant submitted post-hearing 

information on September 26, 2003, and that's in our 

case folder as Exhibit 53.  It's untimely, however, 

according to the Applicant, which is true because of 

the hurricane, the submission was submitted three days 

after the deadline. 

  And there were no responses to this case, 

and that completes my briefing, Mr. Chairman. 

  CHAIRPERSON GRIFFIS:  Good, thank you very 

much, Mr. Moy.  I'm sure the Board members recall, we 

do have quite a bit of attendant reports in, on the 

record, with this. 

  Of course the Office of Planning, and also 
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the Department of Transportation.  The ANC-2C did 

recommend approval of this application.  IT is Exhibit 

No. 26 in the record. 

  Going forward, as MR. Moy has 

expeditiously outlined, we have numerous variances on 

this.  There were several things that we did and have 

held out for. 

  One was the economic support and 

submissions and also the comparisons of which we 

received.  I think it best to take all the variances 

together, that is the building height, the floor area 

ratio and the residential rec space. 

  And also the rear yard.  However, if we 

need to speak to those independently, that is amenable 

to me, I'm open to suggestions as we proceed with 

this. 

  Clearly, we have before us the 

consolidation of numerous or several, I should say, 

townhouses within the historic district.  The 

uniqueness of that has come out of several things. 

  One, being in a historic district also in 

terms of assembling those and putting together a floor 

plate that is even, equal and for the new development 

of course is also a unique situation that in fact a 

practical difficulty arises out of. 
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  I also would think, it was not directly 

stated, but it is implicit in the application, the 

fact that vertical mixed use is problematic and 

difficult. 

  And I think when you put in the uniqueness 

of this particular situation, I think it's compounded 

even more.  My point being that the uses, that the 

different requirements, the interior plumbing and 

cores and all that attendant to commercial is 

dramatically different than it is to residential. 

  It's easy to put them side-by-side, 

perhaps, on a mixed use large plot, but putting them 

vertically, of course, is not impossible, but it lends 

itself to some difficulties. 

  Of course, the larger the building the 

less impact it is, or the less impact overall that it 

has.  One of the uniqueness aspects of this also was 

brought up in the case. 

  And that is the location and adjacency to 

the new Convention Center.  I think I understand that. 

 I don't feel that's the strongest uniqueness quality, 

but it was listed in order just to summarize what's 

happening here, I include that in it. 

  I think I mentioned the condition of the 

existing buildings.  Not only are they historic 
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nature, but the potential for condemnation and actual 

raising, the issue of how, there was testimony, I 

believe, that one of the back, well, we had 

photographs that the back walls were coming down. 

  And as they inspected, there was concern 

just walking through the buildings.  With the review 

of Historic Preservation, of course, the height of the 

building was adjusted.  The massing of the building, 

that is, where the placement of the addition was 

adjusted towards the rear of the building and not 

trying to encroach towards the front facade and the 

corner location.  

  And, of course, if you factor in, as I was 

somewhat alluding to about the building and ADA 

requirements of the mixed use and even independently 

those uses. 

  I think one of the things we struggled 

with on this case was the fact of the balance between 

an Applicant that gave testimony that there was 

limited relief needed or no relief needed for their 

original design and plan for this. 

  And yet, through the Historic Preservation 

review, all of a sudden there was the creation of four 

variances required.  And I think, I speak for myself, 

but I think for the Board that there is the highest 
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respect for the design review by Historic 

Preservation. 

  And I think what was going to was the 

balance between matter or right zoning envelope and 

that which is in the purview or is the proper 

direction or envelope with which HPRB would be using. 

  That being said, we laid out an option.  

And that would be that the Applicant actually put 

together their original proposal.  I think the Board 

is fully well aware of what we were doing and the 

problems that that posed. 

  And we do have the submission from the 

Applicant that respectfully declined our review of a 

different design.  So, with it, I believe we can move 

forward, noting that fact. 

  Let me let others speak to the application 

and we'll go from there.  Ms. Mitten. 

  MS. MITTEN:  Mr. Chairman.  I just want to 

start my remarks by just focusing on, but not in a 

great level of detail, the three prong test for the 

variance relief. 

  And I think the Applicant's September 

26th, 2003, submission is as clear as any of the 

submissions that we have regarding the exceptional 

condition of the subject property. 
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  And you mentioned some of these factors.  

I agree with you that proximity to the Convention 

Center is not the most compelling reason, but there's 

clearly issues related to the historic structures that 

create an exceptional condition.  And they outline 

that in some detail in their submission of September 

26th. 

  Further then, getting to the practical 

difficulty that arises from strict compliance with the 

zoning regulations, what we have is, that is where the 

practical difficulty that's created is where zoning 

and historic preservation requirements intersect. 

  And it's largely because of the 

constraints imposed by HPRB, that we have the degree 

of relief being sought.  So a substantial amount of 

the practical difficulty is created by HPRB and their 

approach to this project. 

  So I, without passing judgement on that, 

it's clear that there is a practical difficulty, given 

the approval process as it exists right now.  Where 

they are with HPRB. 

  So then we get to the final prong of the 

test which is whether granting this relief would cause 

any detriment to the public good or to the zone plan. 

  I agree with the Applicant that I don't, 
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that I can't identify, from this project individually, 

that there would be any detriment to the public good. 

  I do have a concern, and I've stated it in 

other contexts when the degree of the relief being 

sought is of such a magnitude, that it's tantamount to 

rezoning the property.  And that's what we have in 

this case. 

  And I maintain, as I have in other cases, 

that that is the purview of the Zoning Commission.  

And while it would be difficult if someone, as the 

Applicant mentions, there is not bright line, and I 

agree there is no bright line about where someone 

crosses, where the BZA may crossover or oversteps 

their, may overstep their authority in granting 

variance relief. 

  But, to me, we're passed whatever, 

whatever gray area there may exist, and we're clearly 

into, we're clearly over the line and I believe that 

the BZA doesn't have the authority to grant this 

relief because it is so significant relative to the 

underlying zoning. 

  I did want to make a few comments about 

the process that we seem to be living with at the 

moment, where HPRB, and as you said, Mr. Chairman, the 

original plan that the Applicant has proposed to HPRB, 
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did not require any significant amount of relief. 

  And it's somehow, through the HPRB 

process, that we have a plan that does not appear to 

be cognizant of the underlying zoning. 

  And while I can't, I don't know for a 

fact, because I don't know what was in the minds of 

the members of the HPRB, but I'm just stating what 

appears to be the case is, I think, through our 

deliberations and even through some of the text of the 

zoning ordinance, the zoning process, whether it's at 

the Zoning Commission or the BZA, is responsive to 

historic preservation concerns. 

  We grant waivers for parking requirements. 

 We give credit in a planned unit development for 

promoting historic preservation, as a, that's a public 

good, that's a benefit.  And it's sprinkled throughout 

where we respond to the constraints. 

  And the BZA, in fact, has many times 

responded by recognizing that there are exceptional 

circumstances that are created for properties that are 

either landmarks or located within historic districts. 

  So, conversely, I have not seen that there 

is that degree of responsiveness on the part of HPRB 

to what we do, which is zoning.  So, and I don't know 

how to resolve that, but I think we can resolve it,  
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and I, you know, we can have a full blown discussion 

on that another time. 

  But, that's why I think they can, they can 

be more responsive to what we have to live within, and 

in this case they just, this project goes to far.  And 

I'm just, I'm having difficulty with the third prong 

of the test. 

  CHAIRPERSON GRIFFIS:  Okay.  Very well 

put. 

  MS. MILLER:  I think when I look at this 

case, just in the context of the strict variance test, 

I think that it meets that test, separate from the 

overall issue of jurisdiction with HPRB and the Zoning 

Board.  

  I think you've pretty much made the case 

for uniqueness, but I'll just reinforce it.  It is a 

site that's improved with five independently 

constructed row buildings in different states of 

repair. 

  All of which have been determined to 

contribute to the character of the Shaw Historic 

District.  And it is unique in the sense that is 

subject to the development restrictions that were 

imposed upon by HPRB, and those create real practical 

difficulties for development of that site. 
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  I think that the Applicant made a strong 

case showing that the economic cost related to the 

historic nature of the building, and also the 

requirements of HPRB, and the size for mixed use 

created a great, made it unique and it was great 

practical difficulty. 

  I don't see any substantial detriment to 

the public good, or the zone plan, with respect to 

this particular case.  It has the support of OP and 

ANC.  The proposed uses are compatible with the zoning 

district. 

  According to OP, the design will create a 

superior new building in a resurging neighborhood.  

The height is only three feet about the maximum 

permitted. 

  So, all and all, I think it meets the test 

for this specific property. 

  CHAIRPERSON GRIFFIS:  Good, thank you very 

much.  And I appreciate you referencing Office of 

Planning's report, because I think it as excellent on 

this case and in fact I include, of course, all the 

supplement reports that they put in. 

  But Ms. Miller, there's one aspect to 

that, one of the Office of Planning's recommendations 

is actually to limit the non-residential FAR.  I see 
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that in total accordance with the C-2-A Zoning, which 

does in fact split the use or FAR allowable for 

residential and other use with a maximum FAR. 

  They are supporting the increased total 

FAR, but as I say, do not increase the portion which 

would increase the commercial on the third floor.  

What's your feelings on that? 

  MS. MILLER:  I totally concur with OP's 

recommendation.  I think they made a great case for 

showing, I think the Applicant made a very strong case 

for showing economic costs in general. 

  But they did not make a great case for 

showing economic hardship or costs that would result 

by having that mixed use between retail, I mean office 

space and residential. 

  I think we asked them a few times to make 

that case, and I didn't see it.  So I would concur 

with OP. 

  CHAIRPERSON GRIFFIS:  Okay.  Additional? 

  MS. MITTEN:  Mr. Chairman -- 

  CHAIRPERSON GRIFFIS:  Yes. 

  MS. MITTEN:  -- I just wanted to, I'm glad 

Mrs. Miller went through her list, because it reminded 

me of another point that I wanted to make, which is 

the practical difficulty is economic and does arise 
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from the HPRB design constraints. 

  One of the reasons why in every context, 

whether it's here, locally or in other jurisdictions, 

why there's always a relief valve for preservation 

requirements because historic preservation law was 

never meant to be, because if it, well, it was never 

meant to result in properties being so constrained 

that all economic use was lost. 

  Because that would result in a taking.  

So, when, you know, HPRB has certain rules that they 

have to operate under.  And if they find that they 

can't, within the constraints that they operate under, 

approve a project that is economically viable, then 

there's an escape valve, and that is to go to the 

Mayor' agent. 

  And I think that's important that we keep 

that in mind, because it's not that these development 

restriction that HPRB has put in place are an 

incontrovertible fact of life, that we have to deal 

with like the bricks and mortar of these buildings. 

  The Applicant has chosen to come to the 

BZA to make an economic argument and they've taken the 

argument as far as they can, I think.  They've shown 

that they have this, this feasibility problem because 

of these economic constraints. 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 123

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

  But then they, in my mind, they can't take 

it the rest of the way and say, so it's appropriate 

that you can very significantly increase the density 

on this site without having a negative impact on the 

zone plan.  That's where we disagree. 

  But I just wanted you to keep in mind the 

fact that it was their choice to come here and make 

that argument and not instead go to the Mayor's agent, 

which is where economic arguments, you know, when 

there's a feasibility problem with the constraints 

that HPRB puts on a property. 

  That's, that is a normal safety valve for 

someone to pursue. 

  MS. MILLER:  I guess my only comment would 

be, at that point, it's not infeasible.  Because they 

obviously could come here and get the variance and 

then they don't have that economic argument anymore.  

  They're not, they weren't' in an 

impossible situation at that point. 

  MS. MITTEN:  You mean if they went to the 

Mayor's agent? 

  MS. MILLER:  Yes. 

  MS. MITTEN:  Well, I mean, each side could 

presume what the other would do.  The Mayor's agent 

could go, oh well, you know, BZA will give you 
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anything, you know, what are you here for? 

  You know, and I think that there needs to 

be, and this is I guess the frustration I was trying 

to, that I was trying to convey earlier.  Which is I 

don't think zoning has to give everything in this 

process, which is basically what is happening. 

  There doesn't seem to be a responsiveness 

from the historic preservation side to zoning 

constraints.  There's clearly a responsiveness from 

the zoning side to historic preservation constraints. 

  So, that's all.  And so, what you're 

setting, you know, when you say oh the Mayor's agent 

would just say get relief from BZA, BZA says get 

relief from the Mayor's agent.  I don't know how to 

reconcile that. 

  MS. MILLER:  Yes, I understand that.  I 

guess I would say that I don't see the detriment to 

the public good in this particular case. 

  There may be a larger issue that needs to 

be addressed, but in this particular case, I think 

there isn't a detriment. 

  CHAIRPERSON GRIFFIS:  Very well, I think 

we've heard an awful lot of information in the 

deliberation of this case.  And I would, to expedite 

things a little bit more, to move approval of 
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Application 17021 of Jemal's Benjo. 

  That would be pursuant to the variance for 

the building height provisions under 770, a variance 

from the floor area ratio under 771, a variance from 

the residential recreational requirements under 773, 

and the variance from the rear yard requirements under 

774. 

  That would permit, of course, the 

renovation of the historic buildings for mixed use.  I 

would, and that is at the premises of 1301 to 1309 9th 

Street, N.W. 

  I would add specificity to the variance 

from the FAR and adopt the OP supported FAR, which 

would be similar to proposed maximum of 3.7.  IT 

would, however, designate the non-residential FAR max 

at approximately 2.07, and the residential FAR at 

1.63, and would ask for a second. 

  MS. MILLER:  Second. 

  CHAIRPERSON GRIFFIS:  Thank you very much. 

 I think it has been noted that the complexities and 

the uniqueness of the case and also the practical 

difficulties in adaptively using historic buildings. 

  I think Ms. Mitten has brought up an 

excellent point, of there's a systematic issue that we 

were wrestling with, and it's very difficult to change 
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a system with one application. 

  And I think we push it to a great level 

and I think that there are good things that have come 

of it.  In terms of recourse or what else is there, I 

am pleased that the Board is pursuing or moving ahead 

with this application. 

  I wish that we did have other courses to 

do.  A digression, briefly, and, Ms. Mitten, I think 

is absolutely correct in her analysis of the 

relationship between zoning and the historic 

preservation and the differing Boards. 

  However, the Mayor's agent isn't as 

directly linked to an Appeal Board of a preservation 

decision.  But I know she's aware of that and I think 

her, that adds to her discussion, and not subtracting 

from it at all. 

  In terms of the case, also, the practical 

difficulties clearly, the evidence addresses the rear 

yard in terms of the massing that was moved back with 

the requirements of the historic preservation. 

  Of the residential recreation space I 

think was well aired, also, aired as I say, evidenced 

in the record in terms of the practical difficulty in 

carving up limited space within now the envelope of 

which the preservation board had created for this 
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adaptive re-use. 

  And of course the building height comes at 

a certain point, and is not the overall, but a certain 

point in the massing as it all is getting somewhat 

squished towards the back of the property, away from 

the existing structures. 

  And I tend to agree, and I obviously 

agree, making the motion and supporting it, that the, 

I don't see any detriment to the public good.  

  And in terms of the impairment of the zone 

plan and map, I think it is a larger issue.  I think 

it's an important issue that's still and continually 

needs to be addressed and protected. 

  And this began to push the limits of that, 

but I don't think it exceeded that threshold of which 

it would bring itself to a denial.  And I think that's 

all I need to say on the motion.  Was it seconded? 

  MS. MILLER:  Yes. 

  CHAIRPERSON GRIFFIS:  Oh, fabulous, there 

was a motion seconded.  Ms. Mitten. 

  MS. MILLER:  I just wanted, I'm not 

deluding myself that I'm going to be convincing 

anybody with these final thoughts, I would just like 

to say a few things. 

  Which is, about the larger issue, I'm not 
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in favor of subjecting an Applicant or putting them 

back and forth.  I think everyone is sensitive to that 

and nobody wants to put this Applicant through that. 

  I guess, just to speak to the larger 

issue, this is not the first time that an issue of 

this kind has come to the Board. 

  And I can appreciate that at least 

Chairman Griffis thinks that we're at least pushing 

the limits in this case.  I happen to think we've 

exceeded them. 

  Hopefully, all of you think we're pushing 

the limits.  But the time will come that, and I'm 

saying this, I know this to be true.  The time will 

come when we will cross the line and there will, and 

there will be an Applicant who will get squeezed. 

  And I just want you all to think about 

that because you'll have to prepared for that day, 

when somebody is disadvantaged by the fact that 

whatever design constraints are put in place, they 

really, in your mind as well as my mind, do, have 

crossed that line. 

  And it will be, because there's no other 

way.  It's only going to change once there is a denial 

of relief from this Board. So, and until that happens, 

I don't see business as usual changing.  So, thank 
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you. 

  CHAIRPERSON GRIFFIS:  Well stated.  Other 

comments, deliberation on the motion that's before us 

has been seconded.  If not, then let me ask for al 

those in favor signify by saying aye. 

  (Chorus of ayes.) 

  CHAIRPERSON GRIFFIS:  And opposed. 

  MS. MITTEN:  No. 

  MR. MOY:  Staff will record the vote as 

three, one, one.  This is the motion to approve on the 

motion of the Chair and a second by Ms. Miller.  In 

favor of the motion, Mr. Etherly.  Opposed, Ms. Carol 

Mitten.  And we have one Board member not sitting, not 

voting. 

  CHAIRPERSON GRIFFIS:  Good, thank you very 

much, Mr. Moy.  I appreciate everyone's patience with 

our long session.  We have one more remand case that 

we are going to go through, and then the last case in 

the morning for a decision is 16927. 

  We are going to change Commission members 

and get our other Board member back, and we are going 

to start up right away with that.  Thank you. 

   (Whereupon, the foregoing matter 

   went off the record at 2:00 p.m. 

   and went back on the record at 
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   2:19 p.m.) 

  CHAIRPERSON GRIFFIS:  Thank you very much 

for your patience.  Let's resume, unfortunately, the 

morning session of the Public Meeting of September, 

rather 7th of October, 2003. 

  For those here for the afternoon cases, we 

have two cases to decide and we're going to get right 

to that and then go directly to the afternoon case. 

  We've had an extensive morning schedule 

and also had numerous, I think the entire Commission 

was here today, which is a juggling of schedules also. 

  But, with that, let us get to the next 

case for decision making on our schedule. 

  MR. MOY:  Yes, Mr. Chairman, the case 

before us is a remand from the District of Columbia 

Court of Appeals.  It consolidates two Appeal cases.  

Appeal Application Number 15129 of the Woodland-

Normanstone Neighborhood Association, and Appeal 

Application Number 15136 of the Advisory Neighborhood 

Commission 3-C. 

  Appeal Number 15129 of Richard B. Nettler 

on behalf of the Woodland-Normanstone Neighborhood 

Association, pursuant to 3200.2 and 3105.1, from the 

decision of Hampton Cross, Administrator, and Joseph 

Bottner, Zoning Administrator, Building and Land 
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Regulation Administration, made on April 4th, 1989, to 

the effect that development of lots 37 and 38 in 

Square 2140, comply with the zoning regulations for 

the construction of single family dwellings in an R-1-

A District at premises 2804 and 2808 Woodland Drive, 

N.W. 

  That's in Square 2140, Lots 37 and 38.  

Appeal Number 15136 of Phil Mendelson, on behalf of 

ANC-3C, pursuant to 3200.2 and 3105.1, from the 

decision of the Zoning Administrator, Joseph Bottner, 

and the Department of Consumer and Regulatory Affairs, 

made on June 17th, 1988, and subsequently to the 

effect that the subdivision and development of former 

Lot 33, into seven new lots complies with the zoning 

regulations for the construction of single family 

dwellings in an R-1-A District, at premises 2805 and 

2815 Normanstone Drive, 2804 and 2808 Woodland Drive, 

and 2600, 2610 and 2620 Rock Creek Drive, N.W. 

  That's in Square 2140 and Lots 37, 38, 41, 

42, 43, 45 and 46.  Both these first cases had hearing 

dates of September 27th, 1989 and October 4th, 1989, 

with a decision date of December 6th, 1989.  And I'm 

going to complete by briefing at this point, Mr. 

Chairman. 

  CHAIRPERSON GRIFFIS:  Thank you very much, 
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Mr. Moy.  Is everybody clear?  Very well.  As Mr. Moy 

has stated, of course this case was remanded back to 

the Board for further proceedings consistent with the 

Court of Appeals decision in Mendelson, et al., and he 

has stated out. 

  First, let me state for the record that I 

reviewed the entire case, the court's decision and 

read the entire transcripts on this case, of which I 

carried out a third of them with me today. 

  I'd ask each Board member if they would 

indicate their readiness to deliberate on this case. 

  MR. ZAIDAIN:  Mr. Chair, I read the entire 

record.  It was fun transferring all that paper from 

my office to me home, and I'm sure we cut a lot of 

trees in the process.  But, yes, we did get through 

the record and I"m ready to proceed with this case. 

  CHAIRPERSON GRIFFIS:  Good, thank you.  

Ms. Miller. 

  MS. MILLER:  Yes, Mr. Chairman, I have 

read the court's decision and the entire record in 

this case and am prepared to deliberate. 

  CHAIRPERSON GRIFFIS:  Thank you.  Mr. 

Etherly. 

  MR. ETHERLY:  Likewise, Mr. Chair, I've 

read the court's decision, the entire record and 
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transcript and am prepared to proceed. 

  CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you all very much.  And let me just state, as I did in 

the other remand case of which we did deliberate and 

decide on this morning, that there has been quite a 

emphasis and I think quite a lot of work that has been 

conducted through the Office of Zoning and others 

involved in this too. 

  They pulled together the entire record, as 

noted, if anyone paid attention, of course, which you 

didn't necessarily have to.  Mr. Moy announced the 

case and the dates on this. 

  This has been around for some time with a 

remand back from the courts.  IT has taken some 

strength, both mentally and physically to pull this 

entire thing together to get it to us so that we might 

deal with it and remove it from a schedule of things 

we need to deal with. 

  I think an important point at this 

juncture, before I start discussing how we're proposed 

 to proceed.  I'd like to make it clear that Lots 37 

and Lot 38, are the only properties involved in this 

remand. 

  And I'd propose the following process for 

our deliberations.  First, I think it would be 
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appropriate to decide the timeliness of those parts of 

the appeal that allege the following zoning 

violations. 

  Of course, we were talking about the lot 

widths in that, the use, the height and also the side 

yard.  If we were to decide that the appeal of any of 

these was timely, we must deny the motion to dismiss 

it, as to that ground, and then go on to decide the 

merits of the challenge. 

  In addition, I think it would be 

appropriate matters of procedure to decide those parts 

of the appeal that challenge the issuance of the 

building permit, based on several issues. 

  That being the rear yard requirement for 

Lot 37, and also the rear yard requirement under Lot 

30, or in Lot 38.  I think it would probably expedite 

things if I put to a motion and I'll speak briefly to 

the motion. 

  What I want to do is consolidate two of 

the motions as to Lot 37 and Lot 38.  Of course, if 

any of the Board members want to separate those and 

talk about them individually, I'd be happy to do so.  

But I think in terms of expedition of time, this is 

what I'd like to do to proceed. 

  And as to Lot 37, I would move that, that 
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a dismissal be granted with effect to the issues of 

Lot width, use and height and denied with respect to 

the issues of side yard. 

  That is attendant to Lot 38.  Attendant to 

Lot, rather 37, or attendant to Lot 38, I would move 

that the motion to dismiss be granted with respect to 

the issues of lot width and use and denied with 

respect to the issues of side yard and height. 

  I can, of course, clarify that if need by. 

 As we have all reviewed the record, gone through the 

drawings, the drawings were actually the last thing 

that I received, and I think that's what we were 

waiting for to get pulled out. 

  And they are quite stunning blue lines, as 

they are before  us here.  But there were no changes 

in the plans with respect to the lot width or use as 

to either lot. 

  There were no changes to the height 

specifications in the revised plans for the Lot 37, 

and there were changes to the height specifications in 

the revised plans attendant to Lot 38. 

  As to the side yard specifications, it's 

not clear as to either lot whether revisions to the 

latter plans affected these specifications.  In 

looking at that, I think it's fairly clear that the 
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burden of the person seeking the dismissal is to show 

they were untimely in the appeals challenging the side 

yard requirements for both lots.  

  I believe they were timely and must be 

decided on the merits.  I would take discussion on 

both motions or separately on each of the motions, if 

there are any.  Let me ask for a second. 

  MR. ETHERLY:  Second, Mr. Chair. 

  CHAIRPERSON GRIFFIS:  Thank you, and 

that's to both motions, Lot 38 and 37? 

  MR. ETHERLY:  Both motions. 

  CHAIRPERSON GRIFFIS:  Is there any 

discussion, clarifications needed at this time?  Not 

noting any, let me ask for all those in favor signify 

by saying aye. 

  (Chorus of ayes.) 

  CHAIRPERSON GRIFFIS:  And opposed? 

  (No response.) 

  CHAIRPERSON GRIFFIS:  Mr. Moy, when you're 

ready. 

  MR. MOY:  The -- 

  CHAIRPERSON GRIFFIS:  The motion is to 

dismiss on 37 and 38. 

  MR. MOY:  The staff would record the, both 

motions, let's state it this way, both motions four, 
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zero, zero.  That's a motion of the Chairman, seconded 

by Mr. Etherly.  And we do have a proxy from Mr. 

Parsons in this regard to vote in favor of the two 

motions. 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. Moy. 

 Let's go to the merits.  Lot 37 -- 

  MS. GLAZER:  I'm sorry, Mr. Chair, I don't 

know if I heard the vote correctly.  I thought Mr. Moy 

said four, zero, zero. 

  MR. MOY:  With Mr. Parsons proxy, it would 

five, zero, zero, thank you. 

  MS. GLAZER:  Thank you. 

  CHAIRPERSON GRIFFIS:  Going to the merits 

on Lot 37, I would move that the appeal on the 

remaining grounds, rear yard and side yard, be denied. 

 There are several things, and let me just highlight 

for that in terms of the rear yard in Lot 37. 

  Based on the surgery of which we have 

exhibited in Exhibit 17, in one of the letters, I 

believe it was L. 

  The house location survey, which was also 

Exhibit 24, I believe it was the first in 24, 24-A, 

and the wall test, which was also Exhibit Number 24-B. 

  The rear yard for Lot 37 is greater than 

the 25 foot requirement.  Side yard for Lot 37, based 
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on the wall check and drawings, the side yard in 

question is 8.66 feet and 8.61 feet, and those are in 

the exhibits that were presented in the case. 

  I believe, if my reference is correct, is 

17, is that the right one?  I have noted 17-I, and, oh 

yes, indeed, and 24-B, which indicates the chimney 

projection are scaled and that no more than two feet. 

  That would, of course, make the face of 

the chimney at least six feet from the respective site 

lot lines.  This is, in fact, allowed under Section 

2502.8 in the zoning regulations. 

  Therefore, the side yard would be 

satisfied and of the minimum 8 foot requirement.  That 

is my spur of the motion.  Does anyone want to second 

that? 

  MR. ETHERLY:  I second the motion, Mr. 

Chair. 

  CHAIRPERSON GRIFFIS:  Good, any 

clarifications, questions?  The motion before us and 

seconded, and just to reiterate, of course, well, 

there it is.  Let me just ask for all those in favor 

signify by saying aye. 

  (Chorus of ayes.) 

  CHAIRPERSON GRIFFIS:  And opposed. 

  (No response.) 
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  MR. MOY:  The staff will record this vote 

as four, zero, zero on a motion by The Chairman, 

seconded by Mr. Etherly.  We also have a proxy by Mr. 

Parsons and that would give the resulting as five, 

zero, zero. 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. Moy. 

 Lot 38, I would make a motion that the appeal on the 

remaining grounds of side yard height and rear yard by 

denied, and ask for a second. 

  MR. ETHERLY:  Seconded, Mr. Chair. 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. 

Etherly.  Let me run through quickly the reasons for 

denial that I've seen in review of the records and the 

drawings attendant to it.  And based on the 

transcripts. 

  The side yard requirements for Lot 38, 

based on the wall check and the drawings, the side 

yard in question is 8.69 feet and 9.12 feet.  And 

those are exhibits also, 17-I and 24-D. 

  Now as in the case of Lot 37, the chimney 

is projecting at, the projection is shown scaled and 

is no more than two feet, making the face of the 

chimney at least six feet from the representative 

side, respective rather, side yard, side lot lines I 

should say. 
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  And the side yard therefore satisfies the 

minimum eight foot requirement.  And this portion of 

the appeal, of course, should be denied for that 

reason. 

  Secondly, the height requirement for Lot 

38, based on the review of the elevations and 

sections, I agree, that's also Exhibit 17, I've noted 

17, is it K?  Very well, thank you. 

  Their revised plans comply with the 

applicable height requirements, while the revised 

plans, I think, may have converted what was otherwise 

an attic space to habitable space, thereby changing 

the height of the top of the floor ceiling, the height 

requirement was satisfied. 

  Therefore, I would, as my motion states, 

deny this portion of the appeal.  And then lastly, the 

rear yard requirement for Lot 38, based on the survey, 

Exhibit 17-L, in the testimony, in the record, from 

the Zoning Administrator, the rear yard appears to be 

only 24.4 feet, and that's pretty gosh darn clear. 

  Which is less than, of course, the 25 foot 

required.  Ms. Glazer, I'm going to call the vote on 

the motion now and have further deliberations on that, 

if you think it's appropriate.  And then I believe 

that the Board may have a course of action, and I'm 
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wondering if perhaps that needs to be taken up in a 

motion or can I roll that into the motion, what my 

proposed course of action for this Board would be? 

  MS. GLAZER:  Mr. Chair, I think you could 

do it either way.  It might cleaner to separate them 

and -- 

  CHAIRPERSON GRIFFIS:  Indeed, I agree.  

Therefore we have a motion before us that has been 

seconded.  And I would ask for any clarifications, 

comments, further deliberations on that, regarding Lot 

38.  If there are not any, I would ask for all those 

in favor signify by saying aye. 

  (Chorus of ayes.) 

  CHAIRPERSON GRIFFIS:  And opposed. 

  (No response.) 

  MR. MOY:  The staff will record the vote 

as four, zero, zero on the motion from the Chairman 

and seconded by Mr. Etherly.  Again, we have a proxy 

vote from Mr. Parsons and that gives the resulting 

vote as five, zero, zero. 

  CHAIRPERSON GRIFFIS:  Good, thank you very 

much Mr. Moy.  Clearly we've taken action on this 

remand, which has set up the stage for further action 

in some of the cases.  And I think it's important to 

the Board to understand that under Section 407.1 of 
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the Zoning Regulations, of course these were enacted 

after the appeals were brought. 

  However, the Zoning Administrator may 

weigh deficiencies of this nature which are, in fact 

within ten percent of the area requirements.   

  If you look to, and pursuant to Section 8 

of the Zoning Active DC Official Code, it states the 

BZA, quote, shall have all powers of the officer or 

body from who the appeal is taken. 

  Meaning, as the appeal is coming that we 

in fact usurp or have the jurisdiction to have the 

powers of the Zoning Administrator. 

  And I would suggest and I think I believe 

that the BZA should exercise this authority, and there 

fore, waive the deficiencies of which we have just 

found. 

  I would ask for discussion on that or 

opposition or concurrence, but would ask that the 

Board members state their position. 

  MR. ETHERLY:  Mr. Chair, just to be clear, 

that is with regard to the rear yard requirement of, 

the deficiency of .6 feet? 

  CHAIRPERSON GRIFFIS:  Correct. 

  MR. ETHERLY:  Thank you.  I would concur, 

Mr. Chair. 
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  CHAIRPERSON GRIFFIS:  Others? 

  MS. MILLER:  I would concur also. 

  MR. ZAIDAIN:  I concur, Mr. Chair. 

  CHAIRPERSON GRIFFIS:  Very well, I think 

we can take that as done.  Mr. Moy, any other business 

attendant to this remand at this time for the Board. 

  MS. GLAZER:  Mr. Chair, I'm sorry, I don't 

recall, did you make a formal motion to that effect? 

  CHAIRPERSON GRIFFIS:  Sometimes I like to 

slip them through just for the consensus, with my 

quaker background.  But, however, we can certainly 

have a motion and I would move and ask for a second 

that the Board exercise its authority under the 

sections that I've listed and laid out, starting with 

Section 407, and then pursuant to the Zoning Act in 

the DC Official Code that we exercise the authority to 

waive deficiencies, attendant to this remand and 

appeal. 

  MR. ETHERLY:  Seconded, Mr. Chair. 

  CHAIRPERSON GRIFFIS:  Thank you much.  Any 

discussion, deliberation?  All those in favor? 

  (Chorus of ayes.) 

  CHAIRPERSON GRIFFIS:  Opposed. 

  (No response.) 

  MR. MOY:  Staff would record the vote as 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 144

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

four, zero, zero, again, on the motion of the 

Chairman, seconded by Mr. Etherly.  And again we have 

a proxy from Mr. Parsons and that would give the vote 

as five, zero, zero. 

  CHAIRPERSON GRIFFIS:  Thank you much, Mr. 

Moy, when you're ready. 

  MR. MOY:  The next case is a motion to 

reconsider Application Number 16927 of the Public 

Welfare Foundation and Manna, Inc., pursuant to 11 

DCMR 3103.2, for a variance from the lot area and lot 

width requirements under Section 401.   

  A variance from the lot occupancy 

requirements under Section 403.  A variance from the 

rear yard requirements under Section 405.  A variance 

from the off-street parking requirements under 

Subsection 210.  And a variance from the building on 

alley lots provisions under Subsection 2507.2, and 

pursuant to 11 DCMR 3104.1. 

  A special exception to allow required off-

street parking spaces to be located on a lot other 

than where the principal structure is located under 

Section 2116.  To allow the construction of 12 single-

family dwellings in the R-4 District at premises in 

the rear of 1300 Block of Temperance Court, N.W., 

that's in Square 274, Lots 57 through 61, 804 through 
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820, and that's 1 through 12 per subdivision. 

  On April 1st, 2003, the Board discussed 

the application at its public meeting and voted three, 

one, one, to deny the application.  On August 25th, 

2003, the Applicant, well rather, the final order was 

issued on August 15th, 2003. 

  Then on August 25th, 2003, the Applicant 

filed a motion for reconsideration, and that's in your 

case folders as Exhibit 49.  The staff notes, however, 

that on September 8th, 2003, the Board received a 

letter of support for reconsideration from ANC-1B, and 

that's exhibit, that's identified as Exhibit Number 

48. 

  This submission, being untimely, being 

late by one week.  That completes the staff's 

briefing. 

  CHAIRPERSON GRIFFIS:  Thank you very much, 

Mr. Moy.  If I had some new jokes, I might tell them 

at this time, because I need to delay momentarily.  

But I'm not going to let anyone leave, because that 

will back up more time. 

  We're only waiting for our last 

Commissioner and I have been told he's in the 

building, so it should be momentarily.  In that time, 

I would suggest that the Board just keep reviewing 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 146

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

your information that we have and then we'll get right 

into this case when Mr. Hood joins us. 

  (Long pause while waiting for 

Commissioner.) 

  CHAIRPERSON GRIFFIS:  Let me also let 

people know that are here for Application 16970, as 

listed we have two cases in the afternoon, which I'm 

sure will cause you great concern as to when we will 

get to that case.  

  That would of course be the National Child 

Research Center.  It is my understanding that the 

first case in the afternoon schedule has withdrawn, so 

we're going to get right to the NCRC case.  So, it 

will be momentarily now.   

  (Another long pause, while waiting for 

Commissioner.) 

  CHAIRPERSON GRIFFIS:  Very well, let's 

resume.  I would ask for everyone's attention and 

Board members, the case has been called.  Of course it 

is attendant to Application 16927 of the Public 

Welfare Foundation and Manna, Inc. 

  We have a motion to reconsider in front of 

us.  I think I'd like to get right into it.  I know 

we've all had plenty of time to read and to think on 

our own with this and deliberate on the matters. 
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  Starting out, of course, in our regulation 

outlines the procedure was to bring a motion for 

reconsideration and I think this is properly before us 

and has been put into the files, Exhibit Number 39. 

  In my own reading of this, I don't think 

this was an easy case on any realm.  I think we spent 

a lot of time on it.  I think the deliberation was 

excellent and actually fulfilled our obligation and 

went beyond in dealing with the issues. 

  What the motion has put before us, I find 

to be expeditious, is a repackaging of a lot of the 

arguments that was put into the original case.  Which 

is absolutely appropriate to do and highlighting quite 

a bit of what they believe that this Board had missed 

in our own hearing of the case and deliberating on it. 

  I'd be happy to hear from everyone on each 

individual aspect, or I think it might be more 

appropriate to give the highlights of it.  I know we 

all read the order that went out. 

  WE had it in draft.  I think we probably 

had several drafts.  There were edits, omission, 

clarifications and additions to it.  And the Board, 

then, obviously approved that and sent out the order. 

  I am not moved to reconsideration, to 

reconsider the entire application based on the 
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information that was provided to us.  I still think, 

and I think it's a difficult area, this isn't an easy 

case by any means. 

  There's several things that I think are 

important to stress.  There, there, well, I think the 

Board is absolutely clear on what the variance was for 

and what the variance test was, and also the 

cumbersome nature to go into the variance from the 30 

wide foot alley on this. 

  This Board has seen cases like this.  Not 

exactly like this, but I mean in terms of wanting 

relief from that provision. 

  But fundamentally, the section that limits 

the development of alley lots and it limits it to use 

and also to, well, to several things.  And it is, of 

course, 2507. 

  I think it is fairly clear, and I think 

was cumbersome for this application, but I think the 

regulations did in fact directly inform how the board 

should proceed. 

  I still think there was a limited showing 

of uniqueness in this application which poses a 

difficult problem.  And it goes to, of course, to the 

alley.  But it poses a difficult problem if we can't 

establish that than we are in fact rewriting the 
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zoning regulations.  And this Board has no 

jurisdiction to do that. 

  There was one, perhaps I shouldn't, well, 

one comment I had to make about the reconsideration.  

There was a comment in terms of the expert reports 

that were submitted in and not being the agency's that 

we send out applications to for their review. 

  I don't think any of us on the Board think 

that they are not experts.  Be it from Office of 

Planning to the Fire, to Police, to DDOT, any of 

those. 

  But those reports inform this Board for 

its deliberation and for its decision.  We don't just 

assemble them, count the votes of those agencies and 

then approve or deny. 

  It informs the entire record on this and 

that is what we base our deliberation and decisions 

on.  There is, there was also comments in terms of the 

economic, well, there it is.  Let me let others speak, 

if they would like to, on this.   

  MR. ZAIDAIN:  Just to follow up on your 

points, Mr. Chair, in my tenure on the Board I think 

we haven't had an enormous amount of reconsideration 

requests come before us.  And I always struggle with 

it because you go through a hearing. 
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  And you hear all these detailed arguments 

and you make findings and, etcetera, etcetera, and you 

make a decision and then, after the order is issued a 

submittal comes in to you saying are you sure that's 

really what you wanted to do? 

  And arguments are reiterated.  And I 

appreciate the Applicant submitting something asking 

us are you sure this is what you really wanted to do 

and reiterating the arguments. 

  But it doesn't change, at least in my 

mind, the issue for which this case turned on.  And 

that was, well, to use the word that's kind of been a 

buzz word in our circle, and that's been 

proportionality. 

  We, this Board has been chided somewhat by 

the Zoning Commission and others for the level of 

relief that it's been seeking and how it relates to 

things such as density and bulk. 

  And I felt, you know, as seen through this 

case, that the proportionality was too great.  I think 

it was just kind of trying to fit a square peg into a 

round hole. 

  And I don't want to get back into the 

details of the case, as it was presented back then, 

but I don't see anything in the submittal that's 
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before us now, that would make me change my mind. 

  Again, going back to my confusion with 

reconsideration, it's not new information that comes 

to light, it's just basically a checking of, are you 

sure this is what you really wanted to decide. 

  And, no new arguments have been brought up 

in mind and no new applications have been submitted, 

no redesign of the project.  So, I'm fairly 

comfortable in keeping my vote as it was back then. 

  CHAIRPERSON GRIFFIS:  Thank you.  Others? 

  MR. ETHERLY:  Thank you very much, Mr. 

Chairman.  I was, with regard to the reconsideration, 

Mr. Chair, my position, my posture is still very much 

where I was at the first, at our initial conversation 

regarding this case. 

  I did believe that a compelling case was 

made with regard to the exceptional condition of the 

property, and I think the submission that was provided 

by the Applicant at Exhibit Number 49, did well in 

speaking to the discussion around the exception 

condition of the property. 

  Because I believe that was a very nuanced 

and complex discussion, but I did believe that the 

property did present a uniqueness that did rise to the 

appropriate level for satisfaction or other variance 
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tests. 

  The Applicant does well to state that the 

uniqueness was not necessarily the presence of the 

alley-system in and of itself, but rather given the 

manner in which the alley system essentially interacts 

with the subject lots. 

  The ability of the subject lots to, one, 

be subdivided any further, as I think of course we had 

some discussion on at our decision previously 

regarding, perhaps, some other steps that the 

Applicant could take to address the issues here. 

  I don't think the argument was that, well, 

by virtue of the alley system and its presence here, 

that's the uniqueness. 

  I think as the Applicant noted on Page 3 

of their submission, that was not their argument.  But 

when you look at, the way I would refer to it, the 

interplay between the presence of that alley system, 

that egg-shaped alley system and the lots at issue 

here, you do have a rather unique situation. 

  Clearly I think one, that once again, does 

prevent the Applicant from doing any further 

resubdividing, so to speak, to, shall we say, make 

this a somewhat cleaner fit. 

  So, as far as the uniqueness, Mr. Chair, I 
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am still hardened by the information that was 

presented in the original case, and believe that the 

Applicant has taken appropriate steps to further 

illuminate, I hope, for the decision making of my 

colleagues at issue of the exceptional condition of 

the property. 

  As I noted at our original decision 

making, with regard concerns about fire, EMS access, I 

felt that the Office of Planning, in its report, 

through conversations with DDOT and the annual report 

that we received from Fire, which I'm trying to put my 

hands on at this particular point in time. 

  But I think appropriate and very decisive 

steps had been taken to address any concerns as they 

related to emergency vehicle access with that alley 

system. 

  Of course, and for that reason, Mr. Chair, 

I am still very, very comfortable with the Application 

as proposed and would be prepared to support the 

motion for reconsideration. 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. 

Etherly. 

  MR. HOOD:  Mr. Chairman, I went back and 

forth on this issue.  I think the submittal is further 

turning me around in circles.  As you remember prior, 
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my issue was the, I was fully in support of this 

project until we looked into the zoning ordinance and 

2507.2. 

  And again, I understand that it goes to 

the property.  I think the Applicant made a very 

compelling and good argument.  But I will tell you to 

this point right now, Mr. Chairman, I am still 

perplexing which way I would move on this. 

  I just have a concern that, the 

regulations speak for themselves.  And obviously there 

was an intent on the Zoning Commission of not to have 

that access should be 30 feet. 

  And I understand that the Applicant has 

made, I think a very compelling point, which is 

probably, I have to be frankly honest, has confused me 

even more. 

  It goes to the private property, but how 

do we get access.  And that's where I think the Zoning 

Commission Regulation 2507.2 comes into play. 

  So I am, to this point, I would probably 

still stick with guns with what we did, what was voted 

on the last time.  I just don't' see anything that 

would change my mind. 

  Other than the issue of the, uniqueness 

and everything going to the private property.  And I 
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think he made an argument and this is very, frankly a 

very difficult, difficult situation to be in. 

  No one is against affordable housing, 

that's not the issue here.  The issue here is the 

safety.  Ten years from now, when you sat up here on 

this Board and you voted on something and God forbid, 

something happens on that site, nobody is going to 

remember the Fire Department. 

  Nobody is going to remember the Police 

Department.  But you, yourself, will remember if 

anyone, God forbid, like I said, gets hurt on that 

site or back in there because of access. 

  And people have to understand we take that 

stuff home with us.  And this issue has actually come 

up recently on the Zoning Commission.  I went back to 

this particular regulation. 

  So, I'm still not moved, and I think if 

I"m going to err, I want to err on the side of 

caution.  And again, I will reiterate, no one is 

against affordable housing. 

  CHAIRPERSON GRIFFIS:  Thank you very much, 

Mr. Hood.  Well said.  I think there's one other point 

I would highlight to that, and I think it's an 

excellent aspect to bring, 2507.2, which does limit, 

and really that section starts to limit use based on 
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the size of the alley. 

  But it was laid out in the motion for 

reconsideration of what the R-4 underlying zone 

allows.  And there is a comparison of, in R-4, why 

wouldn't we proceed and allow that. 

  But clearly, Mr. Hood, as you have said, 

we must go to the Section 2507 that goes to building 

on alley lots, which precludes it even further than 

the R-4 District in which the property is located. 

  Very well, what is the Board's, oh, man.  

I think it's appropriate to continue our deliberation 

then under a motion.  And I would move to deny the 

motion to reconsider Application Number 16927, and ask 

for a second. 

  MR. HOOD:  I'll second it. 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. Hood. 

 I don't think I need to speak further to the motion. 

 I think I've outlined my deliberation on this and 

I'll take comments. 

  MR. ZAIDAIN:  I was just kind of reiterate 

Mr. Hood's feeling or maybe, if I could presume 

frustration over this project.  It's a very complex 

project.  It was quite a bundle of relief that was 

being sought. 

  And I think it's an issue that this Board 
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really struggled with.  And if I could say, I think 

that there is a potential for something to work in the 

site, at least as far as I viewed it. 

  I just felt that we have to balance the 

relief that's being requested and with the impacts to 

the neighborhood and to the project itself, in my 

mind. 

  And I just felt that the level of, if I 

could use the word again, proportionality of which the 

relief was being sought and the intensity of the 

development just was not there. 

  So, with that being said, I'll vote in 

support of the motion. 

  CHAIRPERSON GRIFFIS:  Let me just clarify, 

because I think what you're getting to in terms of 

this proportionality, which there is no establishment 

concerning regulations but rather, in this specific 

and individual case, under 205.7, there is a 

proportionality implicit and direct in dealing with 

the development on alley lots. 

  And it is limited by a specific 

regulations for height and also for use.  And I think 

that's what gets you into -- 

  MR. ZAIDAIN:  Right, I mean access was a 

big issue, and even once the, you know, the practical 
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difficulties was established of the alley 

configuration, it's okay, you've got this restricted 

alley, so how much, how much access on to this alley 

is safe and is supported not only by the variance 

relief but in the provision of services. 

  CHAIRPERSON GRIFFIS:  I see. 

  MR. ZAIDAIN:  And I think that was a huge 

issue that we struggled with. 

  CHAIRPERSON GRIFFIS:  Good, okay.  I 

understand. 

  MR. ETHERLY:  Mr. Chair, just as a final 

point.  I want to echo two of Mr. Hood's comments.  

One of which I agree with wholeheartedly and it 

probably bears repeating again.  And that is that I 

agree 120 percent with Mr. Hood's statement that this 

decision in no way is a referendum in any way, shape, 

fashion or form, as it relates to the support for 

affordable housing in the District of Columbia. 

  And I want to be sure that I state that on 

the record for the benefit of my colleagues and also 

for the benefit of our members and of the community 

and other interested parties here in hearing room. 

  Secondly, let me also return to Mr. Hood's 

concern about public safety, because that was an issue 

that, once again, I felt had been put adequately to 
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rest. 

  And I will just note once again for the 

record, that we did receive numerous statements from 

the Fire Department with regard their sense that 

public safety concerns were adequately addressed by 

the Applicant. 

  I note, of course, that we went through a 

number of revisits with respect to the design here on 

the part of the Applicant to make this project, shall 

we say, even more amenable or more responsive to 

concerns that were expressed from the public safety 

sector of our government. 

  Be that as it may, I'm very pleased, of 

course, with the opportunity to have this continuing 

dialogue.  I still think we had a very good debate at 

our initial decision making session and I believe that 

this conversation, of course, albeit, not necessarily 

ending in the outcome that I would like, by all 

indications, I stand by the integrity of the process, 

in terms of us having opportunity to take another bite 

at this apple. 

  I would just state, just as a close, that 

2507, while I think its applicability has been, shall 

we say, much discussed during the course of this 

hearing, it does raise, in my mind, the question of, 
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well what, under what scenario does 2507 allow you to 

get, to shall we say, make use of these types of 

configurations and make use of properties that are, 

shall we say, encompassed or surrounded or encumbered 

by similar alley systems. 

  Because I think, as we said in our own 

order, and as has been said by the Applicant and many 

parties that came before us during this case, this 

type of alley system is not unique.  Clearly it's not 

unique. 

  So, I think, as we move forward, 2507 will 

bear, shall we say, some additional launching to 

ensure that we don't allow that section to handcuff 

us, in terms of our efforts to continue moving our 

communities and our neighborhoods forward.  Thank you, 

Mr. Chairman. 

  MR. ZAIDAIN:  Mr. Chairman, just to follow 

up on that really quick, if I may.  I think the alley 

system, in my mind, the alley system was uniqueness 

test, however I thought that the application failed on 

the other. 

   

  CHAIRPERSON GRIFFIS:  Mr. Hood. 

  MR. HOOD:  Mr. Chair, I would just comment 

on my colleagues, Board Member Etherly's last comment. 
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 Obviously, it may need to revisited, this regulation. 

  But we took an offer to uphold a Zoning 

Ordinance, and I understand that the Board has a 

position and also the Zoning Commission.  And if we 

just do away with this ordinance, obviously the intent 

was not for any structures to be built. 

  CHAIRPERSON GRIFFIS:  I think that's 

pretty clear. If I can interrupt you, I thought that 

one of the excellent pieces of information in the 

record was the HPRB's research into the regulations 

and the history and the whole point, as I'm seen the 

intent, of the Zoning Commission in writing this was 

to prohibit alley lot development. 

  MR. HOOD:  Right.  That's obviously the 

intent.  Now I'm not saying whether it need to be 

revisited, I mean whether, whether it should be 

reopened, revisited or what, that's going to be up to 

the Commission. 

  But I will tell that as a Zoning 

Commission Member on this case, for me to just throw 

the regulations out the window I think would be a 

setback for the Zoning Commission period. 

  And that means we don't need a Zoning 

Commission.   

  CHAIRPERSON GRIFFIS:  You can probably 
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find agreement. 

  MR. HOOD:  So, well, anyway, I'll leave it 

at that.  Thank you. 

  CHAIRPERSON GRIFFIS:  Thank you all. 

  MR. ETHERLY:  Just as, shall we say, a 

final word, Mr. Chair -- 

  CHAIRPERSON GRIFFIS:  Well, leave with 

your final word. 

  MR. ETHERLY:  Well, not necessarily a 

final word, but clearly there's a lot of room for 

discussion here and clearly there is, shall we say, a 

divergence of opinion. 

  And Mr. Hood and I normally fall very 

close to one another on the same side of the fence, 

across the board and I respect his position and his 

statement with regard to 2507.  

  I want to be very clear that of course it 

is well within the purview and within the power of the 

Zoning Commission to take this up and that is as it 

should be.  So let there be no mistake that this is, 

shall we say, a statement on the part of Mr. Etherly 

that a power grab be undertaken here with regard to 

rewriting the zoning rules. 

  But from a, shall we say, a philosophical 

standpoint here, I think this is perhaps a very 
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interesting case where we had, we, shall we say, just 

in terms of my position, when you look at the 

interplay between, I think, the Board of Zoning 

Adjustment and the Zoning Commission and Zoning 

Regulations, I think clearly there are a number of 

different ways you can come out. 

  You can, shall we say, a strict 

constructionist, which is one of those terms that most 

of us attorneys here, first year of law school, you 

could, shall we say, be one that subscribes to an 

interpretation that reflects more of the spirit and 

more of the intent behind the written law as opposed 

to the, shall we say, the black letter of it. 

  And I think this is an instance where, you 

know, I'm somewhere in that spirit and intent area.  

And I do acknowledge to Mr. Hood and to my colleagues 

that that is indeed sometimes a very fine line to 

walk, when we are confronted with cases that require 

us to look, shall we say, in the gray areas within the 

zoning regulations. 

  But, once again, I continue to stand by my 

position in this case.  I appreciate the opportunity 

to have a dialogue with my colleagues on it, and look 

forward to continued deliberations on future cases.  

Thank you. 
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  CHAIRPERSON GRIFFIS:  Thank you, Mr. 

Etherly.  Can I have all those in favor of the motion 

signify by saying aye. 

  (Chorus of ayes.) 

  CHAIRPERSON GRIFFIS:  And opposed? 

  MR. ETHERLY:  Opposed. 

  CHAIRPERSON GRIFFIS:  Mr. Moy, when you're 

ready. 

  MR. MOY:  The staff would record the vote 

as three, one, one to deny the motion for 

reconsideration on the motion of the Chairman, 

seconded by Mr. Hood.  Mr. Zaidain, in favor to deny 

the motion.  In opposition is Mr. Etherly.  And we 

have one mail appointee, not representing the case, 

not voting. 

  CHAIRPERSON GRIFFIS:  Good, thank you very 

much.  Anything left for us to do in the morning 

session, Mr. Moy? 

  MR. MOY:  I think that should complete the 

morning session. 

  CHAIRPERSON GRIFFIS:  Good.  Let's forego 

lunch and conclude the morning session.   

  (Whereupon, the foregoing matter was 

concluded at 3:08.) 


